United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


APPELLANT'S BRIEF AND JOINT APPENDIX 


GAnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 16,610 69 


LUTHER ROBINSON MADDOX, 
Appellant, 


RAYMOND O. SHROYER, MARY K. SHROYER, 
JAMES LEWEY CARAWAY, ET AL., 


Appellees. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


LUTHER ROBINSON MADDOX, 
MARIE FLYNN MADDOX 


525 Woodward Building 
DEC 1 6 1961 Washington 5, D. C. 


Al Appellant 
Srp bX ttorneys for Appe 
CLERK 


Washington, D.C. ~~S~S*~C~*‘“‘S™SCOC:CROBERT «*, THIEL EX 35-0625. 


(i) 
QUESTIONS PRESENTED 


Whether the Court below erred and abused its discretion when it 


passed the following orders: 


(a) Final Order and Judgment of June 1, 1961, dismissing the action, 


summarily, against all the defendants therein, with prejudice, and thereby 


deprived Appellant of due process of law and/or his right to a jury trial? 


(b) Of May 26, 1961, granting Appellee Young's Motion to vacate 
default judgment standing against him since May 3, 1958? 


(ec) Of April 18, 1961, denying Appellant's Motion to transfer this 
case or hold it in abeyance until that Companion Case in Baltimore had 
been finally disposed of, while sua sponte setting this case down for pre- 
trial and trial on May 16, and June 1, 1961, respectively, and at the same 
time directing an Amendment to all pleadings in accordance with the 
Federal Rules; and directing further under order of May.26; 1961, that 
Appellant file such amendments within ten days from May 16, 1961? 


(d) Orders of March 7 and September 15, 1959, granting Appellee 
Hilland’s Motion to dismiss Amended Counts Eight and Nine against him, 
filed on August 9, 1958? 


(e) Of December 10, 1958, refusing to allow Appellees Mack and 


Donnelly to be made additional parties under a Libel and Slander charge ? 


(f) Of June 29, 1960, denying Appellant's Motion for an order direct- 
ing certain witnesses to answer questions, properly, they had refused to 


answer on oral examination ? 


(g) Of March 14; 1960, refusing to direct witness Osborne to answer 
certain questions, properly, he refused on oral examination, and further 
directed the Rule under order of another Judge to be discharged; and 
further refused to amend its Memorandum of December 28, 1959 ? 


(h) Of March 11, 1959, denying Appellees Shroyer's Motions to 
take their depositions in the District of Columbia ? 


JURISDICTIONAL STATEMENT . 
STATEMENT OF THE CASE 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT . 


ARGUMENT 


I. The Court Below Erred as a Matter of Law and Grossly 
Abused its Discretion When it entered its Final Order and 
Judgment of June 1, 1961, Dismissing This Action Against 
All the Defendants, with Prejudice, and Deprived Appellant 
Of Due Process of Law and/or His Right to a Jury Trial, 
And Thereafter Refused to Set that Order Aside (JA 28-34) . 


. The Court Below Erred and Grossly Abused its Discretion 
When it Passed its Order of May 26, 1961, Granting Defend- 
ant Young's Motion to Vacate Default Judgment Standing 

Against Him Since May 3, 1958, and Thereafter Refused to 
Set That Order Aside on Motion of ee emi wa 26-34; 


119) 


. The Court Below Erred and Abused its Discretion When it 
Passed its Order of April 18, 1961, Denying Appellant's 
Motion to Transfer This Case or Hold it in Abeyance Until 
The Companion Case in the District Court of Maryland Had 
Been Finally Disposed of, and in That Order Sua Sponte 
Directed That the Case Be Set for Pretrial and Trial for 
May 16, and June 1, 1961, Respectively, While at the Same 
Time Directed Appellant to Amend All Pleadings to Conform 
To the Federal Rules by May 16, 1961, and Further Directed 
Under Order of May 25, 1961, Appellant to Make Such Amend- 
ments Within Ten (10) Days from May 16, 1961 3 


. The Court Below Erred and Abused its Discretion When it 
Passed the Orders of May 7 and September 15, 1959, 
Granting Motion of Defendant Hilland to Dismiss Amended 
Counts Eight and Nine, Filed es 9, 1958, ny Leave of 
Court, as to Him (JA 77, 78). 


. The Court Below Erred and Abused its Discretion When it 
Passed its Order of December 10, 1958, Refusing to Allow 
Ferdinand J. Mack and William J. Donnelly, Jr., to be 
Added As New Parties and Additionai Defendants Under a 
Libel and Slander Charge, Which Defamatory Remarks 
Stemmed from the Basic Issues and Matters Involved in 
Case, and Thereafter Refused to Set Aside the Dismissal 
Or Refusal Order (JA 96-102, 112-115) A 


(iv) 
INDEX 


VI. The Court Below Erred and Abused its Discretion When 
It Passed its Order of June 29, 1960, Denying Appellant's 
Motion For An Order Directing Certain Witnesses to 
Answer Questions Properly They Had Refused to Answer 
Upon an Oral Examination Pursuant to Rule 26, FRCP, 
And For Other Relief; and Thereafter Refused to Set 
Aside that Order Upon Motion of Appellant (JA 46-71) . 


. The Court Below Erred and Abused its Discretion When 
It Passed its Order of March 14, 1960, Refusing to Direct 
Defendant Osborne to Answer Certain Questions Properly 
He Refused to Answer Upon an Oral Examination by 
Appellant, and at the Same Time Discharged the Rule 
Of Judge Holtzoff of November 6, 1959, While at the Same 
Time Refused to Amend its Memorandum Finding of 
December 28, 1959 (JA 115-117). A : 


. The Court Below Erred and Abused its Discretion When 
It Passed its Order of March 11, 1959, Denying Defendants 
Shroyer's Motion to Take Their Depositions in the District 
Of Columbia, Upon an Oral Examination, by Appellant 
eA s0sgoy Oe ek sd ame, os 


IX. There Has Been Great Bias and Prejudice in This Case 
Below (JA 7-28) : 5 A . i 


CONCLUSION 
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Wife; (3) JAMES LEWEY CARAWAY; (4) CELIA M. CARAWAY; 
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(9) OWEN E. OSBORNE; (10) STANLEY VISEK, (11) FRA 
GEORGE PORRECA, (12) ELMER L. YOUNG, (13) SAMUE 
J. SMITH; (14) ARTHUR J. HILLAND, 


Appellees | 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


APPELLANT'S BRIEF 


JURISDICTIONAL STATEMENT 
This is an appeal from the United States District Court for ‘the 

District of Columbia, hereinafter called the Court below, from a /Final 

Order and Judgment of June 1, 1961, dismissing the action of Appellant, 


with prejudice, against all the defendants therein. There was a Motion 
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filed by Plaintiff below, hereinafter referred to as Appellant, timely, to 
set aside that Order and Judgment; but that motion was denied on June 27, 
1961 (filed June 28). A Notice of Appeal was duly filed on JUy 28, 1961 
(JA 6, 28-34, 120). This Court has jurisdiction under 28 US.C., Section 
1291, to review the proceedings and record herein. The Court below had 
jurisdiction under the District of Columbia Code, Title 11-306. 


STATEMENT OF THE CASE 


There was an Amended Complaint filed in this case, in the Court 
below, by Appellant, in six counts, on October 5, 1957, and on April 10, 
1958, Counts Seven and Eight were added (JA 1) bringing in new parties 
(five new defendants as Nos. 10 to 14, inclusive), and the various Counts 
charged the defendants below, which will be referred to hereinafter as 


Appellees or by names individually, with a conspiracy, basically, (1) to 


breach and interfere with contracts of employment between an attorney 


and his clients, contracts made in the District of Columbia under seal, 
(2) to maliciously commit and bring about a breach of implied warranty 
under an Assignment and Power of Attorney with full control over 
$17,000.00 held in escrow by the Appellee Fidelity Company, hereinafter 
referred to as the Title Company, a Maryland corporation doing business 
in Montgomery County, Maryland, (3) to commit abuses of legal processes 
in an equity Court in Maryland against this Appellant. The contracts of 
employment were executed by the Shroyers in 1954, and the Assignment 
and Power of Attorney was executed in 1955. The Appellant was dis- 
charged by the Shroyers on September 15, 1956, as a result of the con- 
spiracy charged, which was a continuing conspiracy to injure and damage 
this Appellant, and thereby to deprive, cheat and defraud Appellant out of 


fees earned and to be earned under those contracts of employment. 


Under Appellant's contracts of employment by the Shroyers, Appel- 
lant was engaged to defend an Equity Suit (No. 17,356) in Montgomery 
County, Maryland, brought in May 1954, by the Appellee District Supply, 
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Inc., hereinafter called District Supply, a Pennsylvania Corporation, 
wherein it charged illegal conversion of funds by Raymond O. Shroyer, 
prior to September 1953, when he was an Officer and employee of that 
District Supply. When that suit was filed in Maryland against the Shroyers, 
that equity court had no jurisdiction of the matter under the Maryland Code 
(See Sections 90 and 91(c), Art. 23) and whatever decree it fade lin the 
case was a nullity (Moore v. McAllister, 141 A.2d 176, Thomas v. 
Hardesty, 143 A.2d 618). In that equity suit, the District Supply, lrepre- 
sented by F. Archie Meatyard, Jr. and Richard W. Galiher, both residents 
of Montgomery County, claimed illegal conversion of funds by Shroyer of 
some $22,000.00, and asked for an injunction and other relief. Mary K. 
Shroyer was brought into that case because she was a joint owner of some 
real estate in Montgomery County and they had advertised the property for 
sale. Under Appellant's employment contract as an attorney, he!was given 
full power and authority to defend that equity suit in any way his judgment 
might dictate, and plans were made for that defense accordingly, under 
advice from his clients, at that time, to fight the case to the "bitter end" 
in order to clear them of any stigma that might be attached to such a 
charge, and also on what was threatened, at that time, as an embezzlement 
charge in the criminal court of the District of Columbia — which actually 
developed later as Criminal No. 713-56, in this Court (JA 79-90). 


Thereafter, about August 1954, Appellant was engaged by Raymond 


O. Shroyer to look after his interests and defend him in whatever action 
might be taken against him in the criminal court or otherwise here in the 


District. Mrs. Shroyer guaranteed that written contract of employment, 
for Appellant's fees, provided for therein and by that contract's provi- 
sions Appellant was given full power and authority to conduct the defense 
of Shroyer in any way his judgment might dictate, in any court or courts 
to which his judgment might dictate or deem the defense should be pur- 
sued, in order to clear their names and show that Raymond O. Shroyer 
had never embezzled one dime, as he had contended to Appellant, and that 


the built-up charge by the District Supply was done for revenge by and 
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through its President, Appellee Charles Visek. Shroyer had left the Dis- 
trict Supply about August 1953 and started his own business, known as 
the Ray Supply Company, dealing in buying and selling janitors supplies, 
and that Company was a strong competitor of the said District Supply. 


The District Supply was charged by the Shroyers as having spread 
around through its Officers and agents, and others, that he had embezzled 
funds of the District Supply and it soon reached his creditors, who began 
to press him quite hard and he then employed Appellant, under another 
written contract, to represent the Ray Supply Company in an effort to have 
his creditors hold off until the Equity Suit at Rockville (No. 17,356) might 
be settled. About April 1955, the Ray Supply Company became a Partner- 
ship and Appellee James Lewey Caraway became a partner, with his wife, 
Celia M. Caraway, one of the Appellees herein. So, then the Company 
was owned sixty percent (60%) by the Shroyers and forty percent (40%) by 
the Caraways, who were residents of Virginia. James Lewey Caraway 
was duly served in the District of Columbia; Celia M. Caraway was never 
properly served. The personal service made in Virginia on Celia M. 


Caraway was quashed, but she was never dismissed as a defendant in the 


case until the Order of June 1, 1961, was entered of record. As a possi- 


bility, she could have been caught in this District, at any time before 
trial of this case and served properly, but Appellant has been deprived of 


that possibility (California Brewing Company Case, 19 F.R.D. 179). 


Count Seven (7) brought into the case new parties and added Appel- 
lees Porreca, Stanley Visek, Young, Smith and Hilland. Smith was a 
former Accountant of the District Supply; Stanley Visek was Vice Presi- 
dent and Treasurer; Young was General Manager and Director; Porreca 
was a former Director and employee of the District Supply. Hilland was 
brought into the case as he was charged with working in concert with 
other Appellees, and others, in the conspiracy, directly and personally 
and indirectly through agents and others, to injure and damage Appellant 


under the planned objective and purpose of the conspiracy. After 
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Appellant was discharged by the Shroyers, he was engaged as an attorney 
by the Shroyers and became Appellant's successor. Hilland then entered 
his appearance for the Shroyers in the Equity Case and also for Raymond 
O. Shroyer in the criminal case. One Thomas M. Kindness, from Hilland's 
Office put in an appearance also in the Criminal Case for the said Shroyer. 
The allegations show that the conspiracy was hatched and began about 

July 1956 and concretely put in its appearance by a letter from a pepelice 
Osborne to the Shroyers (in file) under date of about August 1988 ad- 
dressed to the Shroyers, and suggested therein that one Beatty become 
their attorney; so from there they went to one Artis in the Tower Building, 
and from Artis to Guy, Mann and Guy I, and from that firm to Hilland. 


Louis H. Mann interviewed Raymond O. Shroyer first, upon being intro- 


duced by Artis, then Guy II took over and from him Raymond O. Shroyer 
was taken to Hilland. The Senior Guy was a former Associate of Hilland 
and they had offices in the Woodward Building together at one time, 
formerly. (See Depositions of Osborne, Beaty, Mann and Guy; also 
Shroyers, Hilland and Mack, infile). The Osborne letter is Exhibit No. 1 
for Appellant in Deposition of Mary K. Shroyer, taken in Baltimore about 
May 1959. Hilland and Mack are residents of Montgomery County. 


The record shows Galiher and Meatyard, both of whom represented 
the District Supply and Charles Visek, its President, with Hilland and 
others, were working together in concert to get Appellant out of the em- 
ployment as attorney for the Shroyers so they could settle all contro- 
versies between the Shroyers and the District Supply on their own terms, 
to their financial advantage. The indictment that was handed down by the 
Grand Jury on July 16, 1956, found only probable cause of embezzlement 
against Raymond O. Shroyer for only about $6,000.00, whereas the Dis- 
trict Supply claimed in the civil suit with having converted illegally about 
$22,000.00, and forced the Shroyers through the criminal proceedings to 
pay the District Supply about $12,000.00 in that equity suit, under a con- 
sent judgment, after Appellant was discharged, the criminal case dis- 
missed, and also the Counterclaims and cross-claims of the Shroyers in 


that equity case for about a million and half dollars. 
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Count Eight as amended (JA 86) against Hilland asked the Court to 
impound certain papers, documents and records materially necessary to 
Appellant for his use in preparation for trial of this case, and for other 
relief, which records had been turned over to Hilland by the Shroyers on 
or about November 1, 1956, for the defense of the criminal case, which 
was dismissed for want of evidence and the refusal of District Supply and 
Charles Visek to prosecute; said records having been turned over to 
Shroyer under Court’s direction for such defense (See file record in the 
case). Counts Eight and Nine as amended against Hilland were further 
dismissed under orders of March 7 and September 15, 1959 (JA 77, 78). 


Counts Ten and Eleven were counts proposed against Ferdinand J. 
Mack and William J. Donnelly, Jr. (an employee of Galiher at that time); 
Mack was an employee or an associate in Hilland's Office, after said Kind- 
ness had left about January 1957. These proposed counts (JA 97-102) 
charged Libel and Slander against this Appellant committed in argument 
of this case in the Court below and Appellant charged that statements 
made were irrelevant, impertinent and immaterial to the questions in 
issue and before the court at the time such statements were maliciously 
made. The Court below refused to allow these counts to be filed and 
Mack and Donnelly to be made parties defendant. Obviously, the Court 
below determined the matter of privilege before trial, when the charge 
was made that the defamatory statements were made maliciously to 
prejudice the court in Appellees' behalf. The Court stated on the hearing 
of the motion to overrule motion that it was clearly libelous and slander- 
ous unless "privileged." Galiher admitted that fact. (JA 107) 


There were a great deal of delays in the progress of this case be- 
low, due primarily to Appellees fighting bitterly every step of the way, 


by refusing to answer questions properly under Rule 33 (FRCP) and re- 


quiring direction of court to answer; then witnesses would move to quash 
subpoenas under Rule 45 and Notices to appear for the taking of their 
depositions, initiated by Appellant from time to time, when it became 
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necessary. The Shroyers created great confusion in Baltimore and here, 
through their attorneys, (JA 39-43) by asking for affirmative relief when 
personal service had been quashed by the Court below. They had never 
been dismissed as defendants, however. Motions to dismiss the Amended 
Complaint, filed on October 5, 1957, by the District Supply and others, 
were overruled; Caraway then moved to strike, but that was overruled, 

and they filed their answers setting up generally a denial of all essential 
allegations. That made an issue so far as they were concerned. | Witnesses 


Donnelly and Galiher asked for an extension of time within which’ their 


depositions might be taken and obtained it; they also moved to quash serv- 
| 


ice of the subpoenas (JA 3, 4). Witness Meatyard also moved to quash 
service of subpoena and Notice to take his deposition, and held up matters 
for many months. Witness Beatty moved to quash service of subpoena 

and Notice to take his deposition, also; he too is a Marylander. Hilland 
and Mack followed suit, and obtained, and caused great delays and wastage 
of time. The Appellees, however, have charged that Appellant throughout 
this case below caused all of the delays and wastage of time, and the filling 
up of the record unnecessarily. The record brands that as false. 


When what appeared to be, at the time, the last two witnesses were 
given notices to appear for the taking of their depositions (Young and Car- 
lin), Young did not respond as General Manager of the District Supply and 
Carlin moved to quash service of the subpoena, thereby tying up|things 
further; then the Court below denied his motion without prejudice under 
order of April 18, 1961 (JA 24, 25). The Court below gave Appellant no 
relief but imposed further unnecessary hardships on him. And there, 
matters were really tied up. Under that Order of April the Court below, 
sua sponte set this case down for trial and pretrial, and directed Appellant 
to amend his complaint to conform to the Federal Rules by May 16, 1961, 
when there were motions pending in the case and it was not at ideue as a 
whole; one defendant had defaulted and a judgment had been standing 


against him since May 3, 1958. 
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On February 18, 1959, the Court below entered an order delaying 
the taking of Witness Newton's deposition (Caraway's attorney) and sua 
sponte (JA 21) directed from the Bench on February 13, 1959, when Appel- 
lant was neither represented or present, nor given proper notice thereof, 
that the case be tried (JA 7) on Wednesday, April 15, 1959, and that all 
discovery be completed by that date. The order when signed, however, 
stated only that discovery be completed and a certification for trial be 
executed. (See letter (JA 21-23) in this connection, in file, addressed to 
Judge McGuire, with proposed counter order, at the bottom of which is 
this notation: 'tWhat I said at the time is incorporated in the order. 
McGuire 2/19/59."" Appellant moved to vacate that order, or so much of 
it as did not affect the continuance of the deposition for Newton, but so 


far as the record shows, it was never acted upon by the Court below. 


On May 16, 1961, a preliminary hearing was had before the Pretrial 
Examiner, a Pretrial Statement had been filed with him on May 12, four 
days previously, as directed by the Assignment Commissioner, and on 
that date, the 16th of May, 1961, certain defendants presented their pre- 
trial statements — not timely and not in accordance with the Rules — to 
the Pretrial Examiner. Appellant noted an exception and asked for a 
judgment by default in line with Local Rule 12, and Pretrial Instruction 


to Counsel of January 29, 1960; then, asked for the matter to go before 
the Pretrial Judge. At that time, the Pretrial Examiner contended that 
he had discretion as to whether he should default the defendants for not 
having timely filed their pretrial Statements. The Pretrial Judge being 
absent, owing to illness on that date, and over Appellant's objections, the 
Pretrial Examiner took the matter before the Motions Judge (McGuire) 


and would not continue the matter until the Pretrial Judge's return to 
duty, whereupon certain proceedings were had before the Motions Judge 
(JA 14-20). (See letter in file of Pretrial Examiner, filed on Septem- 
ber 6, 1961, and also the Pretrial Statements filed on same date, pur- 
suant to request of Appellant.) 
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On May 16, 1961, Motions Judge permitted Appellee Young|to file 
a motion to set aside judgment of May 3, 1958, against him, and after 
some argument and colloquies, the Motions Judge allowed Appellant his 
five days under the Local Rule to file an objection, to Young's motion to 
vacate judgment under Rule 60(b), FRCP. Appellant promptly filed his 
objections, showing no jurisdiction to set aside the judgment, but it was 
overruled and under date of May 26, 1961, an Order was entered direct- 
ing the default judgment be set aside and that the verified answer of Young 
be filed forthwith. (JA 26, 27) 


On May 26, 1961, Appellant filed a Motion for extension of |time 
(JA 35-59) within which to complete his pretrial discovery, in view of the 
| 


new developments, prior to 11:30 A.M., on that date (Entry thereon of the 
Pretrial Judge: 'Let this be filed. Matthews, J.—See Docket entry). 
This Motion is still pending and unacted upon. Appellant's Motion to 
vacate order of September 15, 1959, dismissing the Eighth and Ninth 
Counts, as amended, against Hilland, has never been passed upon, so far 
as the record shows (JA 4). 


On May 25, 1961, the Motions Judge passed another order directing 
Appellant to file "an Amended Complaint to conform with the spirit and 
the letter of the Federal Rules of Civil Procedure within ten days from 
May 16, 1961, and upon failure to so do this cause will be dismissed with 
prejudice." (JA 34). 


STATEMENT OF POINTS 


1. The Court below erred as a matter of law and grossly abused 
its discretion when it entered the final order and Judgment of June 1, 
1961, dismissing this action against all the defendants therein with 
prejudice, and thereby deprived Appellant of due process of law ‘and/or 
his right to a jury trial, by such preclusion order, and thereafter refused 
to set that order aside, on Motion. 
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2. The Court below erred as a matter of law and abused its 
discretion grossly when it passed its order of May 26, granting defend- 
ant Young's Motion to vacate the judgment standing against him by 
default SINCE May 3, 1958, and when it refused to vacate that order upon 
Motion of the Appellant. 


3. The Court below erred and abused its discretion when it passed 
its order of April 18, 1961, denying Appellant's Motion to transfer this 
case or hold it in abeyance until that Companion Case in Baltimore, 
Maryland, had been finally disposed of, and, then, in such order sua 
sponte, directed that'the case be set for pretrial and trial on May 16, and 


June 1, 1961, respectively, while at the same time directed an amendment 
of the pleadings be made to meet the requirements of the Federal Rules 
of Civil Procedure; and further directed under order of May 25, 1961, 
Appellant to make such amendments within ten (10) days from May 16, 
1961. 


4. The Court below erred as a matter of law and abused its dis- 
cretion when it passed its orders of March 7 and September 15, 1959, 
granting defendant Hilland's Motion to dismiss Amended Counts Eight and 
Nine against him, filed August 9, 1958 by leave of Court. 


5. The Court below erred as a matter of law and abused its dis- 
cretion when it passed its order of December 10, 1958, refusing to allow 
Ferdinand J. Mack and William J. Donnelly, Jr., to be made new parties 
and additional defendants under a libel and slander charge, which defama- 
tory remarks stemmed from the basic matters in the case, and then 
refused to set that order aside, on Motion of Appellant. 


6. The Court below erred as a matter of law and abused its dis- 
cretion when it passed its order of June 29, 1960, denying Appellant's 
Motion for an order directing certain witnesses to answer questions 
properly they had refused to answer on oral examination, pursuant to 
Rule 26 (FRCP), and then refused to set that order aside on Motion of 
Appellant. 
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7. The Court below erred and abused its discretion when it passed 


its order of March 14, 1960, refusing to direct witness Osborne to answer 
certain questions properly he had refused to answer on oral examination 
by Appellant and at the same time discharged the Rule of Judge Holtzoff 
of November 6, 1959, while at the same time also refused to amend its 
Memorandum of December 28, 1959. | 


8. The Court below erred and abused its discretion when it! passed 
its order of March 11, 1959, denying Appellees Shroyer's Motion to take 
their depositions in the District of Columbia, upon an oral examination 
by Appellant. 


9. There was great bias and prejudice shown in this case below — 
even hostility, against this Appellant. | 
SUMMARY OF ARGUMENT | 

The Court below erred and grossly abused its discretion when it 
passed the orders of June 1, May 25, April 18, 1961, the latter two of 
which directed Appellant to amend his pleadings, etc., when Appellees 
Caraway, District Supply, Charles Visek, its President, Stanley Visek, 
its Secretary and Treasurer, Porreca, a former Director and employee, 


Smith, a former accountant thereof, had answered the Complaint as it 


stood; and, moreover, Young, its General Manager, had a default judgment 
standing against him since May 3, 1958. The other defendants below had 
either had service upon them quashed or the complaint dismissed as to 
them. (JA 28, 34, 24) | 


Fundamental rules of law have been violated here as well as the 
Local Rules of Court below and the Federal Rules of Procedure. | This 
suit being a conspiracy case, primarily and basically, (1) to breach con- 
tracts of employment between an attorney and his clients, maliciously, 
(2) to maliciously breach an implied warranty under an Assignment and 
Power of Attorney with full control over certain moneys held in escrow 


by the Title Company in the amount of $17,000.00, and the Court below 
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refusing to transfer this case or hold it in abeyance until the Companion 
Case in Baltimore had been finally disposed of, there should have been a 
reasonable period allowed for pretrial discovery and not have issued 
such unreasonable and drastic orders. They were arbitrary and capri- 
cious and this reviewing Court, it is believed, can readily see, from a 
glance at these orders and the record before it, that there was bias and 


prejudice shown of a nature which should not be overlooked by this Court, 
under its duty to dispense justice (JA 7-39) — even hostility. 


There are many federal cases holding that suits in one Federal 
Court should be held in abeyance until another case in another District 
Court is disposed of when the issues are substantially the same — and 
especially when the disposition of one case might possibly dispense with 
a trial in the other District Court. When that preclusion order of June 1, 
1961, was entered of record, it deprived this Appellant of due process of 
law and a trial by a jury under the Constitution. It is submitted that 
those three orders, supra, set forth, show on their face to an impartial 
observer, having an unprejudiced mind, that there were errors committed 
there as a matter of law and justice. Moreover, since this is a continuing 
conspiracy, even up to the present time, and it could and would be shown 
at a trial of this case. 


The concert of action between these conspirators, the Appellees 
herein, with others, did not end with the basic objective for which the 
conspiracy was formed and planned in the hatchery, but it developed into 
a planned scheme to maliciously abuse legal process of the Equity Court 
at Rockville, Maryland, where Rules to Show Cause were issued against 
this Appellant from 1956 to 1959, to his great prejudice, injuries and 
damage, even though that Equity Court never had, originally, any juris- 
diction over the case [Art. 23, Secs. 90 and 91(c)] under the Maryland 
Code, yet that equity case (No. 17,356) went on and on, and that Court 
would not consider this angle — even in the Court of Appeals of Maryland 
(222 Md. 31), and the Supreme Court refused to review the case. The 
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District Supply had no standing in Maryland nor any right to file a|suit 
in that jurisdiction until after July 25, 1955, and the law in such a situ- 
ation could not be made retroactive to May 25, 1954, yet that was what 
that equity court did in effect (See 1957 Md. Code, Art. 23, Secs. 90 and 
91(c)). The 1951 Md. Code was the same, except different sections (86 
and 87(c) ). The results of the real estate sale by the Shroyers, could 
not have been, and was not, affected, legally, by any fantastic claim of 
the District Supply, on July 15, 1954, by filing a suit wherein on that 
date that equity court had no jurisdiction nor right to entertain such a 
suit under its own Code of Laws. Yet, the District Supply claimed they 
had a first right on the escrow funds with the Title Company. Moreover, 
this was a jointly owned fund and the District Supply's claim, if they had 
one, was against Shroyer individually and not his wife Mary. The/first 


demurrer to that Equity Complaint, filed by the Shroyers under Appel- 


lant's direction as their attorney at that time, was sustained; the Chan- 
cellor in ruling thereon asked Mr. Meatyard if he wanted to amend and 
he responded that he did and was allowed thirty days in which to do so. 
Richard W. Galiher, the other attorney in the case (with Mr. Meatyard), 
was not present at the hearing on the demurrer. A so-called amended 
complaint was filed by the District Supply and the Shroyers, under Appel- 
lant's directions filed another demurrer to that so-called amended com- 
plaint of the District Supply. That was heard on June 30, 1955, with a 
long brief filed with the Chancellor by Appellant on the law of the|case; 
the Court took that under advisement and no ruling was made thereon 
until January, 1956, when that demurrer was overruled. Still that Court 
had no jurisdiction over the case on June 30, 1955, when the demurrer 
was argued by this Appellant for the Shroyers — he was not discharged 
by the Shroyers as their attorney until September 16, 1956, as a result 
of the conspiracy alleged by Appellant. No Agent was ever designated in 
Maryland to represent the District Supply until July 25, 1955, after this 
Appellant had filed his brief with the Chancellor on June 30, 1955, in 
Shroyers' behalf, and according to Meatyard's testimony in Baltimore at 
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the trial in the Companion Case he stated that Court allowed him to file 
a Brief in Opposition — that he was not in the habit nor practice of filing 
briefs — and he filed one on July 26, 1955, the very next day after he had 
caused the District Supply to designate an Agent for his client. Charles 


Visek, its President, who resided in Baltimore, was designated the Agent. 


If Appellant had amended his pleadings, as the Court below directed, 
pursuant to orders of that court of April 18 and May 25, 1961, he would 
have been immensely damaged, prejudiced and injured under such pro- 
cedure; the whole case would have been reopened for answers anda 
further necessary broad discovery proceeding, obviously. Federal Courts, 
generally, as this Court knows, hold that a case should be tried on its 
merits, if at all possible, and that a complaint should not be dismissed 
unless the trial court knows for a certainty that no recovery could be 
had at a trial. The litigant has a fundamental right to have his day in 
court and an opportunity, at least, to try to prove his case — and such 
approval has been stamped on this principle of law by the Supreme Court 
recently in Conley v. Gibson, 335 U.S. 41, post. Although the Shroyers 
resided in Maryland and kad personal service upon them made there by 
the Marshal quashed; thereafter, however, they came into this case below 
and asked for affirmative relief in two instances, thereby submitting 
themselves to this jurisdiction for all purposes of the case. All the other 
appellees on whom service was quashed in the Court below could have 
been served, possibly, at any time before trial of the case, if the Marshal 
had caught them in the District of Columbia (California Brewing Company 
Case, 19 F. R.D. 179). Cases like this one should not be arbitrarily and 
capriciously dismissed, and shunted aside peremptorily, in such a man- 
ner. It is not justice. 


In view of the orders of April 18 and May 16, 1961, and the great 
confusion it brought about, it was wholly unreasonable to think that it 
would be possible to open up all matters again and get depositions taken 
that were necessary, and have them written up, so that proper or 
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reasonable preparations could be made for a trial by June 1, 1961. 
it not been for that sua sponte part of the orders to amend complaint and 
start all over again, anew, after issues by several appellees had been 
made, a different situation would have been facing the Appellant. | The 
Attorneys for Appellee Young claimed they did not know, and did mot 

wake up to the fact, that there was a default judgment standing against 
their client until on May 12, 1961, when Appellant filed his Pretrial State- 
ment with the Examiner and served a copy thereof upon them. Well, cer- 
tainly, that oversight could not be charged up against this Appellant; there 
certainly, moreover, was nothing in the record on May 3, 1961, to show 
they represented Young. If they did represent Young at that timd, they 
should have entered their appearance in the case. They could not wait 
three years or more, when it is brought to their attention in this ianner: 
and then say: "I didn't know; I overlooked it." 


Thereafter, over strenuous objections by this Appellant, the Court 


below, allowed Young to file a motion to set aside that default judgment, 


and then granted it (JA 26-27) on May 26, 1961, thereby permitting him 
to file his answer after three years had expired. Under Rule 60(b) the 
Court below had no power or jurisdiction to set aside that judgme nt. 
Under Rule 59(e), FRCP, Appellant did not have his ten (10) days allowed 
thereunder, to file a Motion to set aside that order of May 26, 1961, 
before the order of June 1, 1961, was passed and entered of record (5 


days later), dismissing the action against all defendants therein, with 
prejudice. This Court's attention is invited, especially and particularly, 
to that Point. Moreover, most of the litigants were not represented or 
present when that order was signed. Appellant was not present and there 
was no hearing on his Opposition filed to Young's Motion to set aside the 
default judgment. It was signed, arbitrarily and peremptorily, without a 
hearing on that motion of Young's. Ordinarily, when a motion of that kind 
is filed and an opposition thereto is filed, the Rules and practice| of the 
Court below call for a hearing thereon. A motion for Reconsideration 
and to change an order is different under the Local Rules. The Federal 
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Rules and the Local Rules are both made pursuant to Statutory Authority 
and they are binding on the courts. Many courts have held that. In 


B. & H. (Fed. Practice, Vol. 3), pp. 90, 91, it is said in effect, if not in 
these exact words: A meritorious defense does not justify setting aside 
a judgment if no good excuse for default is shown. The merits of contro- 


versy will not be considered unless an adequate reason therefor is shown. 


See, also, Federal Enterprise case, 16 F.R.D. 109 and Sobel v. 
Diatz, 189 F.2d 26; also, 154 F.2d 566 (Soper, J.). 


On May 26, 1961, before the order of May 26, 1961, vacating the 
default judgment of Young was signed and entered of record, Appellant 
filed a motion asking for an extension of time within which to complete 
his discovery, under the new posture of the case, and that was allowed to 
be filed by the Pretrial Judge. That motion is still pending and unacted 
upon, so far as the records show; moreover, there is another motion of 
the Appellant still pending and unacted upon, so far as the records show, 
filed September 25, 1959, asking the Court below to set aside its order of 
September 15, 1959. 


The Court below went astray and abused its discretion when it dis- 
missed the Amended Counts, Eight and Nine, against Hilland, filed on 
August 9, 1958, pursuant to leave of Court (Order of July 21, 1958, filed 
on July 30, 1958), orders of dismissals dated March 7 and September 15, 
1959, and when the Motion to set aside was denied. (JA 79) The law 
under Conley v. Gibson, supra, was obviously ignored, as well as numerous 
Circuit Courts, including our own here. Appellant had a right to try that 
case against Hilland, as a party conspirator, working in concert with 
others, to deprive, cheat and defraud Appellant out of fees earned and to 
be earned. A continuing conspiracy is only one conspiracy regardless of 
how many angles there may be to it and what further individual develop- 
ments there may be stemming from the original plan, when one joins in 
the matter, working in concert with the others. There was express malice 
involved here, as charged, and therefore Appellant had a fundamental right 
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to go to trial on the matter. Hilland was paid approximately $2,500.00 
out of the escrow fund held by the Title Company about January 1960, 
according to the Baltimore Case records and the Record in 222 Md. 31, 
showing very clearly how he was working with other alleged conspirators 
herein as alleged. | 


The Court below was in error when it entered the order (JA 96- 
102) of December 10, 1958, refusing to allow Ferdinand J. Mack and - 
William J. Donnelly, Jr., to be brought into the case and made additional 
parties defendant, under a Slander and Libel charge, and then refused to. 
set aside that order. The Court below was clearly in error when it found, 
in its opinion, that the matter of Slander and Libel charged did not relate 
to the claim for damages originally complained of by the Appellant, when 
it actually grew out of and stemmed from the very matter itself, involved 
in the case originally, the very same set of facts; and the defamatory 
statements were made by them in open court in an argument as counsel 
representing certain defendants in the case (JA 112, 113). The Court 
below erred also, when it found that the defamatory statements made by 
Mack and Donnelly, alleged to be libelous and slanderous per se,| did not 


grow out of the defense of the matters in the case. The statement of the 


Court below is quite elucidating on his erroneous position in the matter 
(Quoting from B. & H., p. 38): 
"Under certain circumstances, if leave to amend would 
prove futile or impractical the court has denied leave on the 
theory that there can be no abuse of discretion if whatis | 
refused would avail the applicant nothing if allowed.” 
It is obvious here that the Court below was passing on what it con- 
sidered privileged and the merits of the case before trial. That should 
not be done; express malice is involved here, and such a position is con- 
trary to the law laid down in the Conley case, supra. It is also contrary 
to the law as laid down in White v. Nichols, 44 U.S.366, and the various 
federal courts of the circuits; so, then, the Court below decided the matter 


arbitrarily and capriciously, without a trial. It also was a violation of the 
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intent and spirit of the Federal Rules of Procedure, and the construction 
thereof by the federal courts requiring them to avoid a multiplicity of 
suits and actions, and to have all controversies by litigants settled in 
as few lawsuits as possible. In Proceedings before the Court below 
November 20, 1958, the Court below said: 
"Well, Mr. Donnelly is alleged to have said that he got 
the jacket so fouled, that he got the jacket in this case so 
fouled up, the same as the one in Montgomery County. Well, 
now, I think that is libelous when it is said of a lawyer. aaa: 
Of course, I cannot on a motion of this kind, I cannot go into 
the question of privilege. * * * What I want to see is 
whether he has (p. 24) stated a cause of action which would 


survive a motion to dismiss which is one of the criteria to 
be applied in whether I give him leave to amend.” 


(See Gill v. Stolow (2 CA, 1957), 240 F.2d 669) 


So it can be readily seen that the Court below, subconsciously no 
doubt, which is a human weakness, decided the matter on "question of 
privilege" right there. The White case is our law in the District of 
Columbia, which controls, and not the law of New York or some other 
State, in such cases. Privilege and malice cannot be passed upon in 
such cases as this by the court, in such a manner, arbitrarily and 
peremptorily; that is a matter for the jury. One of those proposed 
counts was a conspiracy charge to commit slander and libel maliciously 
while the other was a direct charge of maliciously committing slander 
and libel (with express malice). Generally, under the Federal Rules an 
amendment of this kind is allowed ex parte as a matter of course. 


Judge Hart erred as a matter of law and abused his discretion when 
he passed his order of June 29, 1960, denying Appellant's Motion for an 


order directing certain witnesses to answer questions properly that they 


had refused to answer on an oral examination (JA 46-71), and thereafter 
denied Appellant's Motion to set that order aside. He refused to go over 
with Appellant all the Points and Questions involved, and stated that he 
would give Appellant 45 minutes and no more, inasmuch as that was all 
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the Court of Appeals allowed in arguments. The questions should |have 
been gone over one by one and passed on then and there, otherwise it 
should have been taken under advisement by the Court below. There 
were records involved under subpoenas duces tecum, and certainly a 
great deal of consideration would have to be given to that angle before a 
court could judicially determine properly, with sound judgment, what to 
do with the various questions and points, according to law and justice, 


under its duty. There were some seventy or eighty points or questions 


involved here. The Court below, however, ruled forthwith and stated: 

"The questions he wishes to have answered called for 
information which is either irrelevant to the proceedings 
or privileged.” 


This was grossly in error and a clear abuse of discretion, in a conspiracy 
case. Where the question of privilege might be concerned the Court be- 
low, under well established law, would have to see the records that were 
subpoenaed before it could pass on any question of privilege; then, there 


were questions of waiver involved here also. 


The Court below erred as a matter of law and abused its discretion 
when it passed its order of March 14, 1960, denying Appellant's Motion to 
direct witness Osborne to answer properly certain questions he refused 
to answer upon an oral examination, and then discharged the Rule (JA 115- 
117) of Judge Holtzoff passed by him on November 6, 1959. This witness 
refused to answer certain questions and some of the questions he) did 
answer, he later in the Transcript changed from negatives to positives 
and from positives to negatives. Others were changed substantially and 
entirely. The Shroyers were the only ones that could claim privilege in 
this case, and they had waived that under their depositions taken in 


Baltimore (See depositions in file). 
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ARGUMENT 
I. 


THE COURT BELOW ERRED AS A MATTER OF LAW AND GROSSLY 

ABUSED ITS DISCRETION WHEN IT ENTERED ITS FINAL ORDER AND 

JUDGMENT OF JUNE 1, 1961, DISMISSING THIS ACTION AGAINST 

ALL THE DEFENDANTS, WITH PREJUDICE, AND DEPRIVED APPELLANT 

OF DUE PROCESS OF LAW AND/OR HIS RIGHT TO A JURY TRIAL, 

AND THEREAFTER REFUSED TO SET THAT ORDER ASIDE (JA 28-34) 

This order of June 1, 1961, was a preclusion order of the most 
drastic character. It violated the foundational right of the Appellant to 
nave due process of law made available to him and at the same time de- 
prived him of his Constitutional right to a jury trial on the merits of the 
case, wnen the Court below dismissed this action against all defendants, 
with prejudice — those served properly and those served improperly. 
Appellant was simply thrown out of Court. Such action by that Court 
violated fundamental principles of law and Federal Rules of Civil Proce- 
dure. This litigant, the Appellant herein, was entitled to a trial upon the 
merits of the case. It is obvious from the record before this Court that, 
in passing such an order, the Court below ignored well established law 
and intent and spirit of the Federal Rules. Federal courts, generally, 
look with disfavor upon such a dismissal; to deprive a litigant of a trial 
on the merits of his case and an opportunity to try to prove his case, 
under such circumstances as this, is a Constitutional question. This 
Appellant has not had his day in Court. Issues have already been made 
by answers to Appellant's Amended Complaint, as drafted, by six defendants. 


Many Federal Courts have held that such action by a trial court is too 


drastic, and when taken, under the circumstances existing in this case, it 


will be considered not sound judicial discretion, consonant with law and 
justice; it will conclude on review that it was done wilfully and capriciously, 
with apparent bias and prejudice. In Lagnes etc. v. Green, 282 US. 531, 

15 L. Ed. 520, it was held (p. 541): Judicial action means a sound judicial 
discretion exercised not arbitrarily or wilfully but with regard to what is 
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right and equitable under the circumstances, and the law, and directed by 


reason and conscience of the judge to a just result. 


Appellant submits that this principle of law was not followed by the 
Court below; so, fundamentally and substantially, that is the main point 
on which tais reviewing Court is asked to consider primarily and reverse 
this case, or give other adequate relief. The other points set out and 
argued are material and very important but they are merely auxiliary to 
further procedure in the case (with the exception of Point 2), if reversed 
or remanded. In Nagler et al. v. Admiral Corporation (2 CA, 1957), 248 
F. 2d 319, at p. 322, it is said: "Dismissal not going to merits of case 
is viewed with disfavor in federal courts." (Citing Atwood Case) Cf. 


Lyford etc. v. Carter, etc., 274 F. 2d 815 and Kuzma v. Bessemer and 


— = 


Lake Erie R..Co., 259 F. 2d 456. 


In Independent Production Corp. etc. v. Lowe's Inc., et al. (2 CA, 
1960), 283 F. 2d 730, it was held: A dismissal with prejudice is ja drastic 
remedy and should be applied only in extreme circumstances. (Case 
reversed. See, also, Syracuse Broadcasting Corp. v. Newhouse etc. 

(2 CA, 1959), 271 F. 2d 910, and Atwood v. Humble Oil Co., (5 CA, 1953), 
243 F. 2d 885. (And Cf. Podomani v. Bruchausen, 4 F.RServ. 2d 16.42, 
Case 3,745 F. 2dgy 6) (where a Mandamus issued on a similar case, 
decided July 31, 1961). 


I. 


THE COURT BELOW ERRED AND GROSSLY ABUSED ITS DISCRETION 
WHEN IT PASSED ITS ORDER OF MAY 26, 1961, GRANTING DEFENDANT 
YOUNG'S MOTION TO VACATE DEFAULT JUDGMENT STANDIN 
AGAINST HIM SINCE MAY 3, 1958, AND THEREAFTER REFUSED TO SET 
THAT ORDER ASIDE ON MOTION OF APPELLANT (JA 26-34; 119) 


As a matter of law, the Court below did not have the power nor the 
jurisdiction under Rule 60(b), FRCP, to vacate that default judgment after 
one year, under the circumstances of this case. That Court did not have 
jurisdiction or power to even consider the motion. See Jurin v. ‘Wiltshire 
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Parkway, Inc. (DC, 1956), 238 F. 2d 263; Mayfair Extension, Inc. v. 
Magee, 241 F. 2d 453 (DC, 1957), and in Kiyona v. Clark (DC, 1955), 20 
F RServ. 60.29, Case 1, it was held: Even relief on grounds of fraud 
must be sought within one (1) year from date of judgment. In Kathe v. 
U.S. (1960), 284 F. 2d 713, that court held: Since Appellant's motion 
was filed more than three (3) years after entry of judgment the District 
Court was without jurisdiction to entertain the motion. 


And in Davis v, Wadsworth Construction Co. v. Waters, 4 FR. 

Serv. 2d 60b.31, it was said: 
The grounds of plaintiff's motion are in substance the 

grounds of Rule 60(b): - Mistake, Inadvertence, or Neglect. 

This court is without power to grant relief on these grounds 

since more than a year has elapsed since the judgment was 

entered.” 
In that case, the District Court denied the motion and the Court of Appeals 
affirmed the denial. 


In Federal Enterprise, Inc. v. Frank Allbritten Motors, 16 F.R.D. 
109 (1954), it was held: A default judgment should not be set aside on a 


showing of mere carelessness or negligence. The motion must show 
excusable neglect. 


Young's motion in this case certainly did not show excusable neglect, 
even if it is assumed the Court below had power to consider the motion. 
Young simply said, through his attorneys, that he merely overlooked it and 
he does not say even that he was represented by any attorneys at the time 
the default judgment was entered. No attorney had entered an appearance 
at that time for Young. 


In Rutland Transit Co. v. Chicago Tunnel Terminal Co., etc. (7 CA, 
1956), 233 F. 2d 655, it was held: A denial of a motion to vacate a default 


judgment was proper where defendant has been guilty of "inexcusable" 


-} 
neglect. That certainly was the case here; Young was guilty of inexcus- 


able neglect, regardless of what the Court below found, and it made no 
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findings. It merely, arbitrarily and wilfully, set the judgment aside, 
without stating any reasons (JA 19) whatsoever for doing so. It lis con- 
tended that this was a gross abuse of discretion, and that he had no power 
or authority to set this judgment aside [Rule 60(b)]. 

In City and County of Honolulu v. U.S. (9 CA, 1955), 224 F.2d 573, 
it was held: A motion for relief from judgment on grounds of "tnistake" 
must be filed within one (1) year from entry of judgment. | 

See Frank v. New Amsterdam Casualty Company (1961), 27 F.R.D. 
258, where motion was denied. 

Mere carelessness or negligence does not establish "either inadver- 
tence or excusable neglect." (Federal Enterprise Case, supra). 

And Barron & Holtzoff (Federal Practice), Vol. 3, pp. 90, 91, say: 


"Meritorious defense does not justify setting aside judgme nt 
if no good reason for default is shown. The merits of con+ 
troversy will not be considered unless an adequate eee 
for default is shown." 


In Brest v. Philadelphia Transportation Co. (1959), 24 F. R, D. 47, 
it was held: Will not set aside judgment unless "exceptional cireum- 
stances" be shown. | 


> 


Young did not meet these requirements, even if the Court below had 
the power to exercise discretion, under the circumstances of this case. 
Here, his attorneys merely overlooked the record until their attention was 
called to it (judgment) in a Pretrial Statement, after three (3) years, and 
the Court had directed Appellant to amend all his pleadings to make them 
conform to the Federal Rules of Civil Procedure, as such pleadings as 
they stood were "vicious" violations of those rules. Such a position as 
taken by the Court below, it is submitted, is not in line with the law con- 


trolling such matters, nor justice. Federal Rules are Statutory and Rule 


60(b) is mandatory; no discretion is given the Court here. | 
Moreover, even if there had been serious defects in the pleadings 
such defects were cured by the answers of all defendants on June 1, 1961, 
and they were cured on May 26, 1961, when all but Young had answered 
the Amended Complaint — that is, those who had been properly served 
and had not been dismissed in the case. Ihe 
In Albertson v. Federal Communications Commission (1950), 182 


F. 2d 397, at p. 401, it was said: 
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"A defect in pleading even of matters of substance may be 

cured or aided by the pleadings of an adverse party.” 

Defendants below (appellees herein) Caraway, District Supply, 
Charles Visek, Stanley Visek, Porreca, and Smith, had answered and 
made issues of fact, so whatever defects anyone could have imagined to 
exist in the pleadings as they stood were cured as to them, by such 


answers. 


Ii. 


THE COURT BELOW ERRED AND ABUSED ITS DISCRETION WHEN IT 

PASSED ITS ORDER OF APRIL 18, 1961, DENYING APPELLANT'S 

MOTION TO TRANSFER THIS CASE OR HOLD IT IN ABEYANCE UNTIL 

THE COMPANION CASE IN THE DISTRICT COURT OF MARYLAND HAD 

BEEN FINALLY DISPOSED OF, AND IN THAT ORDER SUA SPONTE 

DIRECTED THAT THE CASE BE SET FOR PRETRIAL AND TRIAL FOR | 

MAY 16, AND JUNE 1, 1961, RESPECTIVELY, WHILE AT THE SAME 

TIME DIRECTED APPELLANT TO AMEND ALL PLEADINGS TO CON- 

FORM TO THE FEDERAL RULES BY MAY 16, 1961, AND FURTHER 

DIRECTED UNDER ORDER OF MAY 25, 1961, APPELLANT TO MAKE 

SUCH AMENDMENTS WITHIN TEN (10) DAYS FROM MAY 16, 1961 

The Court below erred and abused its discretion when it refused to 
hold this case in abeyance until that companion case in Maryland District 
Court, based on the same facts and issues, substantially, had been dis- 
posed of finally (JA 24, 34). The Federal Courts have held repeatedly 
and the Federal Rules basically intend that lawsuits covering substan- 
tially the same matters and issues should be disposed of in as few law 
suits as possible. That Court refused to transfer this case when it was 
probable that the entire controversy could have been settled in one suit; 
then, it refused to hold this case in abeyance until that case had been 
finally settled. Now, this very same matter in controversy, substantially, 


is pending in two courts, the Fourth Circuit and this Circuit, on Appeal. 


See Radio Corporation of America v. Rauland Corporation et al. (1954), 


16 F R.D. 160, at p. 164, where it is strongly suggested that a case of this 
kind should be held in abeyance. 
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In Shelley v. The Macabees, etc. (1961, EDNY), 191 F. Supp. 742, 
at p. 746, that court said: 
"Our courts should be vitally concerned to see to it that 


disputes between parties be resolved in as few lawsuits as 
possible .. ." 


And, further, at p. 747, said: 


"Had this motion been mine to decide I would have denied 
a preference in this court and have stayed the trial pending 
a trial in the State Court of Michigan which has jurisdiction 
over the Society, Harr and all of the other defendants named 


though not served in the action pending here.” | 

The Court below was too hasty and did not use sound judicial dis- 
cretion consonant with law and justice, but was arbitrary and capricious 
in its action, it is submitted, when it refused to hold this case in abey- 


ance, when it directed such amendments be made to the pleadings, and 


when it sua sponte set the case for pretrial and trial at such an early 
date without conforming to Local Rule 12 and the Pretrial Instructions to 


Attorneys of January 29, 1960. (See Syracuse Case, supra) 


In National Benefit Life Insurance Co. v. Shaw-Walker Co. (1940, 
D.C.), 111 F. 2d 497, 71 App. D.C. 276, it was held: Discretion must be 
judicial discretion and not an "arbitrary discretion" for it becomes arbi- 
trary when exercised for an erroneous reason. (See also Langnes Case, 


supra). 


Iv. 


THE COURT BELOW ERRED AND ABUSED ITS DISCRETION WHEN IT! 
PASSED THE ORDERS OF MARCH 7 AND SEPTEMBER 15, 1959, 
GRANTING MOTION OF DEFENDANT HILLAND TO DISMISS 
AMENDED COUNTS EIGHT AND NINE, FILED AUGUST 9, 1958, BY 
LEAVE OF COURT, AS TO HIM (JA 77, 78) 


Federal courts do not look with favor upon dismissing a complaint 
in this manner, particularly where there is a conspiracy charge of this 


type: (1) To breach contracts of employment; (2) to breach an implied 
warranty under an Assignment and Power of Attorney, with full control 
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over an escrow fund; (3) to maliciously abuse process in an equity court 
in another State. 


A litigant should have his day in court and not be deprived of a 
trial with this defendant Hilland in the case at the trial. The federal 


courts, generally, today hold that such action is erroneous, unless it is 


beyond possibility that the plaintiff can prove his case at the trial. He 


must be given the opportunity to try, with all the evidence he may be 
able to produce at such trial. (See Conley v. Gibson, 355 US. 41, 2 L. Ed. 


2d 80, the Nagler Case, supra, and B.& H. (Fed. Pract.), Sec. 255, pp. 56, 
57, and Sec. 356, with authorities cited). 


Trial courts cannot determine and pass on matters of this kind, 
foresee and determine what may or may not be proved at a trial before a 
jury, and particularly where malice is charged and substantially the 
whole case is built around a conspiracy that.enables the litigant to be 
allowed broadest latitude in bringing in evidence to prove that charge. 
Before trial court can dismiss a complaint under the Supreme Court 
decision and numerous Circuit Court cases it must be beyond doubt that 
Plaintiff cannot make out a case at a trial; he must be given an oppor- 
tunity to try to prove his case. Defendant Hilland was arbitrarily dis- 
missed and cut out of the case; this was error. No findings of fact were 
made by the Court below, so far as the record shows; so, it must be 
assumed that it determined for a certainty that under those counts and 
allegations therein the Appellant could not make out a case for damages 
against Hilland as a conspirator at a trial, and that those Amended Counts 
were insufficient (Eight and Nine). A casual glance at those two counts 
(JA 79-90) will show such a holding to be in error under the Conley Case, 


supra. 


See Galvin v. Jennings, 289 F. 2d 15 and Poss v. Rubicoff, 289 F. 2d 
10. All matters of this kind should be viewed in the light most favorable 
to Plaintiff and should be decided, if at all possible, on the merits of the 
case, at the trial. Cf. Gill v. Stolow (2 CA, 1957), 240 F. 2d 669. 


a7 
V. 


THE COURT BELOW ERRED AND ABUSED ITS DISCRETION WHEN 
IT PASSED ITS ORDER OF DECEMBER 10, 1958, REFUSING TO ALLOW 
FERDINAND J. MACK AND WILLIAM J. DONNELLY, JR., TO BE 
ADDED AS NEW PARTIES AND ADDITIONAL DEFENDANTS UNDER 
A LIBEL AND SLANDER CHARGE, WHICH DEFAMATORY REMARKS 
STEMMED FROM THE BASIC ISSUES AND MATTERS INVOLVED IN 
CASE, AND THEREAFTER REFUSED TO SET ASIDE THE DISMISSAL OR 
REFUSAL ORDER (JA 96-102, 112-115) 
This was a libel and slander charge in this proposed amended com- 
plaint against Mack and Donnelly. One count charged a conspiracy to 
defame Appellant maliciously, and such a charge is generally a matter 
of fact for a jury. The Court below should not have overruled Appellant's 
motion but should have allowed it, as the amendments proposed (Counts 
Ten and Eleven), making them defendants No. 15 and 16, and required 
them to answer those Counts as to them. The Court below should not 
have passed on the merits of the case at this point in the proceedings. 
Obviously, this charge of defamatory remarks emanated from, and grew 
out of, the basic facts and issues involved in the case. The Court below 
was in error and abused its discretion, when it refused to allow Mack 


and Donnelly to be made parties, and defendants in the case. 
At page 23, Tr. Pro., November 20, 1958, the Court below said: 


"Of course, I cannot on a motion of this kind go into the ques- 
tion of privilege. Well, now, I think that it is libelous where 
it is said of a lawyer." (J.A. 108) 


From the criteria that the Court below followed, his opinion showed 


he did subconsciously pass on "privilege," as he said further (p. 35): 


"T believe that the transactions or occurrences or events not 
connected with the prosecution or defense of the case." 
(JA 113) 


This finding, most assuredly, it is believed, this reviewing Court 
| 
can readily see, is in error as a matter of law and fact (JA 112, 113). 
Fundamentally, this view the Court below took of this matter before it, 
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at that time, violated not only the spirit and intent of the Federal Rules 
of Procedure, but the letter and construction of those rules generally by 
the Federal Courts; for it is elementary now that all matters involved 
or connected with any case, if possible, should be settled in one law 
suit, and thus avoid a multiplicity of suits and actions. (See Shelley 
Case, supra, and Rules 18, 19, 20, FRCP). 


VI. 


THE COURT BELOW ERRED AND ABUSED ITS DISCRETION WHEN IT 
PASSED ITS ORDER OF JUNE 29, 1960, DENYING APPELLANT'S 
MOTION FOR AN ORDER DIRECTING CERTAIN WITNESSES TO 
ANSWER QUESTIONS PROPERLY THEY HAD REFUSED TO ANSWER 
UPON AN ORAL EXAMINATION PURSUANT TO RULE 26, FRCP, 
AND FOR OTHER RELIEF; AND THEREAFTER REFUSED TO SET ASIDE 
THAT ORDER UPON MOTION OF APPELLANT (JA 46-71) 


The Court below stated in its order of June 29, 1960, as its reasons 
for denial of Appellant's motion that the questions asked upon oral exam- 


ination called for information from witnesses which was “either irrele- 
vant to the proceedings or privileged as a result of the client-attorney 
relationship." This plainly is error under the Rule itself and a casual 
reading of the questions asked of the witnesses. The law is elementary 
on this subject, and the Court below did not allow time enough for the 
consideration of the many questions or points involved (JA 53-71). 
Hence, as a matter of law and justice the trial court grossly abused its 
discretion and violated the well established law and its duty to do justice 
to a litigant. 


There were subpoenas duces tecum issued here, in the matter, to 
these witnesses and many of them refused to produce the papers and 
documents they were ordered to produce thereunder. In Herron v. Black- 
ford, 264 F. 2d 723 (5 CA, 1959), it was held: That a court must examine 
documents and papers called for before it can determine whether or not 


there may be privilege involved and how to rule thereon. 
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This trial court did not do so, but ruled on the matters forthwith. 
It did not go over all the questions involved, nor did it allow this Appel- 
lant a reasonable time within which to do so — only 45 minutes for about 
75 questions or points involved. See concurring opinion in U. S. v. 
Matles (2 CA, 1957), 247 F. 2d 378, wherein it was said in effect, if not 
verbatim, that Rule 26 is broad enough to cover anything that may| lead 
to admissible evidence. The law is elementary on this subject and Rule 
26 is plain enough to show that questions were relevant under the Federal 


Courts construction of that rule generally; hence, the trial court was 


grossly in error when it ruled in the manner it did. The Court below 


must have been biased and prejudiced in some manner or way. (See 
Whittaker v. McLean, 118 F. 2d 596, 73 App. D.C. 259; Langnes Case 
supra, and National Life Insurance Case, supra) | 


Moreover, if there was a question of privilege involved, thefe were 
also questions of waiver also. The Court below should have allowed 
Appellant time enough to go over and argue each point or question in his 
motion; it should not have been passed upon arbitrarily and capriciously 


. . | 
as was done in this case. 


See Societe Internationale etc. v. Brownell, 225 F. 2d 532, 96 US. 
App. D.C. 232 (later v. Rogers) and 357 U.S. 197 (Reversing 243 F. 2d 
254, 100 U.S. App. D.C. 148), 2 L. Ed. 2d 1255. Also, Wild v. Payson 
(1946), 7 F.R.D. 495, Radio Corporation Case, supra, and Transmira 
Corporation v. Monsato Chemical Co. (1960), 26 F R.D. 572 (citing the 
Wild case on privilege). (See also Appellant's Points and pattiorivies 
in support of Motion filed June 6, 1960). 
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THE COURT BELOW ERRED AND ABUSED ITS DISCRETION WHEN IT 

PASSED ITS ORDER OF MARCH 14, 1960, REFUSING TO DIRECT 

DEFENDANT OSBORNE TO ANSWER CERTAIN QUESTIONS PROPERLY 

HE REFUSED TO ANSWER UPON AN ORAL EXAMINATION BY 

APPELLANT, AND AT THE SAME TIME DISCHARGED THE RULE OF 

JUDGE HOLTZOFF OF NOVEMBER 6, 1959, WHILE AT THE SAME 

TIME REFUSED TO AMEND ITS MEMORANDUM FINDING OF 

DECEMBER 28, 1959 (JA 115-117) 

As the record shows, the Court below based its order on its find- 
ings that the Maryland Code controlled this situation, although this was 
not a trial and it was only pretrial discovery proceedings to ascertain 
facts leading to admissible evidence at the trial, under Rule 26 (FRCP). 
The Mullen case was a criminal case and that involved a confession of 
guilt, so it was not applicable here in this situation. Moreover, there 
was involved here a question of waiver, even if it had come under our 
present statutory law (PL 87-318, Approved September 26, 1961). There 
was no confession of guilt involved in this situation and there was a 
waiver anyhow under the Shroyers' depositions taken in Baltimore, 
Maryland, prior thereto, filed in this case. The Maryland Code could 
not be applied to this forum, in this case; the law of the forum only could 


be applied. 


Moreover, further, at that time, the defendant Osborne had changed 
the Transcript of his testimony on the oral examination of August 31, 
1959, radically in places, on file in this case, that would alter the situ- 


ation substantially: Some positive answers were changed to the negative 


and negative answers changed to the positive, while, at the same time, 

some answers were radically changed to mean something entirely differ- 
ent from what the original answers had conveyed when this witness was 
orally examined. All those angles should have been considered, and they 
were not, it is believed. (See Rule 30(e), FRCP, and the construction 
thereof by the federal courts generally on this subject, with Text Books 

on Federal Procedure). It is elementary that Transcripts cannot be changed 
from negative to positive and the reverse, unless one may have the right 
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to rexamine that witness on such points. (See also Appellant's Motion 
for order filed on September 25, 1959, in File). See Wigmore on Evi- 
dence, Vol. VIII, (3d Ed.), Sec. 2394, p. 869 and 873, et seq.: Privilege 
applies to sin only in case of Clergy-men and not to confessions of other 
tenor; that it includes communications only and not information other- : 
wise acquired. Privilege may be waived by person testifying with refer- 


ence to communications. 


Whatever may be said, it is contended that this discovery matter 
under the Rule (FRCP) to obtain admissible evidence at a trial is placed 


in an entirely different category. 


See also Section 2290 on Attorney and Client. 


vill. 


THE COURT BELOW ERRED AND ABUSED ITS DISCRETION WHEN IT 
PASSED ITS ORDER OF MARCH 11, 1959, DENYING DEFENDANTS 
SHROYER'S MOTION TO TAKE THEIR DEPOSITIONS IN THE DISTRICT 
OF COLUMBIA, UPON AN ORAL EXAMINATION, BY APPELLANT | 
(JA 39-42) 


Here, the Shroyers had had their personal service in Maryland 
quashed and then they came into this court below again seeking affirma- 
tive relief; hence they had submitted themselves to this jurisdiction for 
all purposes in this case, and thereafter; they later came into the Court 
below asking for protection under Rule 30 (FRCP) in connection with the 
taking of their depositions in Baltimore, Maryland (See file and their 
depositions). After having had service quashed upon them, the Shroyers 
were required under law to stay out of this case for all purposes there- 
after, unless it involved a question of jurisdiction (JA 39-42). 


In Hadden v. Rumsey Products, 196 F. 2d 92 (2 CA, 1952) (Revers- 


ing the lower court) said: (p. 95) 
Nor | 
"Not is it necessary that summons should have been issued 

and served. By thus seeking affirmative relief from the 
court, the appellant on well settled principles waived any 
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question of personal jurisdiction. Consequently the appel- 

lant's contention that the court never acquired jurisdiction 

over him cannot be sustained.” 

Now, in the lower court, 96 F. Supp. 988, at p. 991, (1951) it was 
said: 

"The rule is that a general appearance is entered whenever 

the party invokes the judgment of the court in any way on 

any question other than the court's jurisdiction without being 

compelled to do so by previous rulings of the court sustain- 

ing the jurisdiction.” 
When the Shroyers came into the Court below seeking affirmative relief 
under those two motions (and judgment of the court thereon) they sub- 
mitting themselves for all purposes of the court below, until that order 
of June 1, 1961, was entered of record on the Docket dismissing all 
defendants in this action, with prejudice. 


ix. 


THERE HAS BEEN GREAT BIAS AND PREJUDICE IN 
THIS CASE BELOW (JA 7-28) 

In the proceedings before Judge McGuire (without Appellant being 
represented or present), on February 13, 1959, the Court indicated this 
case was just a little "fee" case, "let's get rid of it,"" and stated further: 
"This case will be set for trial by direction of the Court Wednesday, 
April 15th." He has indicated at times he knew all about the files and 
record in this case and it should be gotten rid of. (See Slagle v. U.S. 

(5 CA, 1956), 228 F. 2d 673, at p. 679). Judge McGuire must have over- 
looked the fact, obviously, that this is a conspiracy case, grounded on a 
breach of employment contract or contracts, between attorney and clients, 


(2) an implied warranty under an Assignment and Power of Attorney, with 
full control over an escrow fund of $17,000.00, held by the Title Company 


from July 15, 1954, to about 1960; and, further, as a continuing conspiracy, 
to commit maliciously an abuse of legal process against this Appellant in 
an equity suit in Montgomery County, Maryland, that alleged illegal 
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conversions of funds by Raymond O. Shroyer from the District Supply, 
prior to September, 1953; and thereby, as a result of that conspiracy, 

to deprive, defeat and defraud this appellant out of fees earned and to be 
earned, under written contracts made under seal in the District of Co- 
lumbia. So, it is obvious that the case is just a little more than al 
"simple fee" case. | 


See Proceedings before McGuire, J., on April 11, 1961, p. 11: 


"Come out of the wilderness. That is what they said about 
Stonewall Jackson * * * The 16th of May, Pretrial; Trial 
June 1. That is the day of judgment," * * * (Addressing 
Appellant) 


In the Slagle Case, supra, it was said: 


"The clearing of court dockets is one of the desiderta in 
the judicial function. But it should not be allowed to be- 
come a fetish for it does not rank with the raison d'etre 
of courts — the administration of justice based upon a full 
and fair disclosure of facts." (Lower court reversed) 


Cf. National Life Insurance Case, supra; Whittaker v. McLean, 
supra; Gallarelli v. U.S. (1 CA, 1958), 260 F. 2d 259; Adams Dairy Co. 
y. St. Louis Dairy Co. (8 CA, 1958); U.S. v. Vater (2 CA, 1958), 259 


F. 2d 667; Langnes Case, supra. | 


CONCLUSION 


Based on the foregoing reasons and authorities this reviewing 
Court should set aside the lower court's order of June 1, 1961, entered 
of record therein, and direct that Court to allow this Appellant to have 
a jury trial, after a reasonable time has been allowed him for a full dis- 
covery in the case and within which to make any amendments to his 
pleadings that he may desire, pursuant to the Rules of Federal Procedure 
and the construction thereof by the federal courts, in order that justice 
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may be done, and this Appellant afforded a jury trial on the merits of 


his case, and for whatever other and/or further relief in the premises 


this reviewing Court may deem equitable and just. 
Respectfully submitted, 


LUTHER ROBINSON MADDOX 
MARIE FLYNN MADDOX 


525 Woodward Building 
Washington 5, D.C. 


Attorneys for the Appellant 


Dated: December 16, 1961 


Docket Entries 

Excerpts from Transcript of Proceedings, February 13, 1959 
Excerpts from Transcript of Proceedings, April 11, 1961 
Excerpts from Transcript of Proceedings, May 16, 1961 
Judge McGuire's Order, Filed February 19, 1959 


Letter from Marie Flynn Maddox to ue McGuire, dated 
February 18, 1959 . i 


Proposed Order Attached to the Letter from Marie Flynn Maddox 


Plaintiff’s Motion to Vacate, etc, . . . . 
Clerk's Card Showing Ruling - March 11, 1959 oo. 


Plaintiff's Motion to Combine Companion Case in Baltimore, etc. 
Motion Denied in Toto under Order of April 18, 1961 


Order, Filed peal 1961 


Motion to Quash Service of Subpoena and Cancel Taking of 
Deposition, Filed March 2, 1961 re ‘ 


Motion of Plaintiff for Summary Judgment, etc. filed March 7, 1961 


Motion of Defendant Young to Set Aside Default Judgment, filed 
May'16,:1958'- 2) oy Ek : 


Plaintiff's Opposition to Defendant Young's Motion to Set Aside, etc., 
Filed May 22, 1961 Shey nae Ey Pa gt 


Order, Filed May 26, 1961 ee . 
Plaintiff's Pre-Trial Statements, Filed en 


Plaintiff's Motion Asking for Extension of Time, etc., filed 
May 26, 1961 ‘ 


Order, Filed June 1, 1961 

Plaintiff's Motion to Vacate and Set Aside Final Order and 
Judgment of June 1, 1961, Dismissing this Action Against All of 
the Defendants Herein, and/or for Further and Other Relief in 
This Case, ‘ . ‘ ‘ . A 
Points and Authorities in Support 

Order, Filed June 28, 1961 

Order, Filed May 25, 1961 

Plaintiff's Motion for an Extension of Time, etc., filed May 26, 1961 


Motion to Fix New Time and Place for Taking of isis. filed 
March 4, 1959 Cee. Rabe he 3s . ee 


Order, Filed March 11, 1959 


Letter from Luther Robinson Maddox to i McGuire, dated 
April 2, 1959 . te a 


Plaintiff's Motion to Continue and Reschedule, etc., filed 
March 19, 1959 


Order, Filed March 19, 1959 


Motion of Raymond O. Shroyer and Mary K. Shroyer for 
Protection of Deponents, Filed April 1, 1959 


Opposition of Plaintiff for Protective Order of Shere etc., 
Filed April 7, 1959 


Order, Filed April 28, 1959 


Plaintiff's Motion for Adjudication in Soran etc., filed 
June 10, 1959 F F 


Plaintiff's Motion to Hold in acicaad James ras a etc., 
filed August 10, 1959 


Opposition of the Defendant Raymond O. Shroyer to Plaintiff's 
Motion to Hold Him in Contempt, filed August 11, 1959 


Opposition to Motion to Hold in Contempt James Lewey Caraway 
and B, Austin Newton, Jr., filed September 18, 1959 


Affidavit of B, Austin Newton, dated September 17, 1959 
Order, Filed October 2, 1959 
Order, Filed June 29, 1960 


Order, Filed August 10, 1960 


Plaintiff's Motion to Vacate and Set Aside Order and eee of 
June 29, 1960, etc., : : 


Plaintiff's Motion for an Order * * * (See Order of June 29, 1960, supra) 
Richard W. Galiher, Witness -- Oral Examination, 2/27/60 
F. Archie Meatyard, Jr., Witness -- Oral Examination, 3/7/60 
Ferdinand J. Mack, Witness -- Oral Examination, 9/28/59 
Arthur J. Hilland, Witness -- Oral Examination, 9/28/59 
Benjamin Walter Guy, 2¢, Witness -- Oral Examination, 2/28/59 


Elmer L. Young, Mgr. of District Supply, Inc., was Ordered to 
Answer Supplemental interrogatories No. 12 and 20 -- 9/5/58 


William J. Donnelly, Jr., Witness -- Oral Examination, 9/12/59 
Points and Authorities in Support of the Above Motion 
Order, Filed October 15, 1958 : é 


Memorandum for the Motions Commissioner, dated August 25, 1958 


Plaintiff's Motion for Production of Paper, Writings, Records, etc., and 
Inspection of Property in the Possession or Under the Control of 
Defendant James Lewey Caraway, filed March 18, 1958 


Opposition to Plaintiff's Motion for Production of Paper, ii isis 
Records, etc., filed April 3, 1958 eo i 


Interrogatories Served Upon Caraway Under Date of 7/16/57 
Excerpts from Affidavit of James Lewey Caraway, filed 4/18/58, 
Order, Filed July 30, 1958 

Order, Filed March 7, 1959 

Order, Filed September 15, 1959 x ‘ . 


Plaintiff's Motion to Vacate and Set Aside Order of March 7, 1959, 
etc., Filed March 17, 1959 F F . ‘ A 


Plaintiff's Motion to Vacate and Set Aside Order of September 15, 
1959, etc., Filed September 25, 1959 5 ‘: 


. Amended Count as to Arthur J. Hilland and Added as Ninth Count, 
Filed August 9, 1958 


Amended Eighth Count as to Arthur J. Hilland, filed August 9, 1958 


Excerpts from Transcript of Proceedings, September 25, 1958 

Excerpts from Transcript of Proceedings, January 16, 1959 

Order, Filed December 10, 1958 

Order, Filed June 26, 1959 

Motion Yor Leave to File a Supplemental Complaint in Counts Ten and 
Eleven as Section IX Hereof, and to Add Two New Defendants 


Ferdinand J, Mack and William J, ee: Jr., as Defendants 
No. 15 and No, 16 - ; - Ce 


Exhibit "Y" -- Section IX -- Count Ten -- supplemental 
Complaint. . . . 


Exhibit "Z" -- Count Eleven (11) -- iGefecaane Fifteen & 
Sixteen (15, 16) Added ao ges . 


Excerpts from Transcript of Proceedings, Noyember 20, 1958 
Opinion of the Court 


Order, Filed November 6, 1959 
Memorandum, Filed December 28, 1959 
Order, Filed March 14, 1960 


Plaintiff's Motion to Amend Memorandum Opinion of December 28, 
1959, and/or For Other and Further Relief, Filed March 12, 1960 


Order Denying Motions of District Supply, Inc., etc., filed Oct. 16, 1957 .. 


Order Denying Motion of J, Lewey Caraway, to Strike Plaintiff's 
Amended Complaint, filed November 4, 1957 


Answer of Defendant Caraway to the Amended Complaint, 
Filed November 6, 1957 


Answer of Defendants, District Supply, Inc., and Charles Visek, 
to Complaint, Filed October 24, 1957 


Answer of Defendants, Stanley Visek, Porrega, and Smith, 
Individually and in their gis elias filed 
April 28, 1958 


Order for Judgment Against Elmer L. ame: filed 
May 3, 1958 ey are 


Notice of Appeal, Filed July 28, 1961 


JOINT APPENDIX 
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Proceeding 
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Proceeding 
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Plaintiff's Opposition to Carlin's Motion, etc. 


Plaintiff's Motion for judgment against District Supply (for 
failure of Young, its Managing Agent, to respond to Notice 
to take his Dep. on March 4) and for other and further re- 
lief, etc. 
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District Supply; also denied without prejudice Witness Car- 
lin's Motion to quash service of subpoena, etc., (and sua 
sponte directed pretrial to be held on May 16 and trial on 
June 1, and further to place all pleadings in proper posture 
by pretrial date). 


| 
Young's Motion to set aside judgment standing against him by 
default since May 3, 1958 (Marked in upper right hand corner, 
"File McGuire, 5/16/61"). 


Plaintiff's Opposition to Young's Motion to set aside judgment, 
with Points and Authorities. | 


McGuire's Order, (stating having come on for a pretrial, etc., 
and directs that Plaintiff file amended complaint to conform 
to spirit and letter of FRCP within 10 days from May 16, 
1961, otherwise Court will dismiss case with prejudice). 


Plaintiff's Motion for extension of time within which to com- 
plete discovery, etc. 


Judge McGuire's Order granting Young's Motion to vacate 
judgment standing against him since May 3, 1958, etc. (W/O 
hearing). 


Verified answer of Young filed to Amended Complaint, etc. 


Opposition to Charles Visek et al. to Plaintiff's Motion to ex- 
tend time to complete discovery, etc. 


Opposition of Caraway to Plaintiff's Motion to extend time, etc. 


Judge McGuire's Order dismissing with prejudice the action 
against all defendants therein. | 
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Proceeding 


Plaintiff's Motion to vacate final Order and Judgment of June 1, 
1961, with Points and Authorities. 


Opposition by Charles Visek et al., to Plaintiff's Motion to 
vacate etc., Order of June 1. 


Opposition of Caraway to Plaintiff's Motion to vacate etc., 
Order of June 1 (Signed-June-27/. 


Judge McGuire's Order denying Plaintiff's Motion to vacate 
Order of June 1 (Signed June 27) 


Notice of Appeal Filed. 


Pretrial Statement Filed of Plaintiff (Presented to P/Exam, 
May 12). 


Defendants Pretrial Statements Filed, Nos. 5, 6, 10, 12, 13 and 
11 (Presented to P/Exam on May 16). 


Defendant Caraway's Pretrial Statement Filed (Presented to 
P/Exam. on May 16). 


Pretrial Examiner's Letter of this date (Re request of Plaintiff 


to file for record with the Clerk). 
Depositions Filed: (Left out above) 


Mary K. Shroyer and Raymond O, Shroyer. 
Mary K. Shroyer and Raymond O. Shroyer. 
W. Carroll Beatty. 


William J. Donnelly, Jr.; James C. Christopher; Ferdinand J. 
Mack; Arthur J. Hilland; Owen E. Osborne. 


Richard W. Galiher; F. Archie Meatyard, Jr. 


Arthur B. Jebens and Justin Edgerton. 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


(Before MC GUIRE, J., February 13,1959 -- Transcript, 
Sweet, Reporter). 
* 2K * * * 
MR. NEWTON: The Court please, in the case of Maddox versus 
' Shroyer. That is not on your Honor's Calendar. Mr. Maddox, a meee 
' of this Bar, who represents himself in this case in which there are many, 
many defendants, had subpoenaed me this morning to take my deposition 
on tomorrow. The notice had been received some days ago. As you will 
observe -- 
THE COURT: Then in this a case for a fee? Is that my recollection? 
MR, NEWTON: Yes, Your Honor. 
THE COURT: This is a case in which he is suing for a fee ? | 
MR. NEWTON: Yes, and many people are involved therein. I have 
to go ta. trial Monday and it is a lengthy case. 
THE COURT: Has this been certified for trial? 
MR. NEWTON: No, it has not, Your Honor. 
THE COURT: And when was it filed originally, then? 
MR. NEWTON: In 1957, I believe it was April, if Your Honor please. 


It was in May. Part of this file is before Judge Curran at this time. | 
THE COURT: What is Judge Curran doing with it? 
MR. NEWTON: Well, I believe, if the Court please, that there [was 
a motion to reconsider the suit that he had filed against another member 


of the Bar here in this matter. | 
THE COURT: This case will be set for trial by direction of a Court 
Wednesday, April 15th. In the meantime the motion to continue taking of 
deposition is granted, but all discovery on both sides must be out of the 
way, and there will be a trial on that date. Submit an order to that effect. 
MR, NEWTON: The date again? 
THE COURT: April 15th, a Wednesday. Let's get rid of it. 
MR. NEWTON: Thank you. That was very helpful. 
THE COURT: All right. 


* * 
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(Before MC GUIRE, J., April 11,1961 -- Transcript, 
Rawls, Reporter). 
* * * * * 

THE DEPUTY CLERK: No. 5. MADDOX vs. SHROYER, Civil No. 
1183-57. 

THE COURT: Gentlemen: this rings a bell. This matter has been 
here for several years and this matter is for counsel fees ? 

MR. MADDOX: No. The service was quashed on the second -- 

THE COURT: What have we here? 

MR. MADDOX: There is a conspiracy here of these alleged defend- 
ants to breach a contract or three contracts between the clients and their 
attorneys. That is the basic question in this case. 

THE COURT: Why hasn't it been tried? 

MR. MADDOX: It has not been tried because the other side have 
bucked it from the beginning and the witnesses have held it up one way or 
another for about two years. The record will show that and I can cite two 
witnesses here who held it up for six months. 

THE COURT: What is before me today? 

MR. MADDOX: Before you today is the transfer to Baltimore to be 
tried with the one in Baltimore. 

THE COURT: On what ground? 

MR. MADDOX: To be tried with the one in Baltimore. 

THE COURT: Why should this case be transferred to Baltimore ? 

MR. MADDOX: Because, Your Honor, all the witnesses are the same. 
All the evidence is the same. I asked the Baltimore Judge to move that 
down here, since all the evidence and everything was in the immediate vi- 


cinity, but he refused to do that. 


THE COURT: So you are now suggesting -- 

MR. MADDOX: He based his decision on the recent United States 
Supreme Court decision which, in a way, is on all fours with this case, 
which was decided last June, and he said he just got that the morning of 
the hearing on the motion to transfer it back here, which is Hoffman v. 
Blaski, a case shifted back from Texas to Illinois a number of times and 


it finally went to the Supreme Court on a mandamus. 
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THE COURT: He won't give up the case in Baltimore? 
MR. MADDOX: He won't give up the case. If I may read you -- 
THE COURT: I don't want it read to me. I am only concerned with 
this: You want me to send it to Baltimore. WHY? | 
MR. MADDOX: Because it is for the convenience of all concerned 
and it is within the sound judicial discretion of the Court under the Code. 
THE COURT: Why didn't you bring the suit initially in Baltimore? 
Why did you wait until 1961 to conclude suddenly it should be brought in 
Baltimore ? | 
MR. MADDOX: Because the motion (service) was quashed and (on) 
certain defendants (who) were served in Maryland. I thought all of them 


would come in here since it was more convenient here. All the evidence, 


all the witnesses, were in the immediate vicinity of Washington, ajcouple 


of miles over the line, but these stood on technicalities and did not want 


to do it so I had to serve them in Maryland and file suit in Baltimore, but 
| 


the basic facts are identically the same and the conspiracy is the same. 
In the interest of justice and based on Rule 1, aside from all other rules 
of Federal Procedure, it should be transferred over there, I think, to be 
tried there and avoid multiplicity of action, litigation and suits. | 
THE COURT: How close is the Baltimore case totrial? | 
MR. MADDOX: At the present time, it is set for trial next Monday. 
THE COURT: That is fine. We will hold this in abeyance and find out. 
If the parties are all the same, why complicate the matter by by sending 


this to Baltimore if the Baltimore case is to be tried on Monday ? We will 
just let this thing hibernate for a few days and find out what happens over 
there. If the parties are the same and the substance is the same why should 
we complicate matters by sending this to Baltimore? 
MR. MADDOX: The thing basically is we would have to try the same 
thing down here eventually unless certain facts developed there and it wouldn't 
be necessary to try the case here at all. | 
THE COURT: You have told me that this case should be sent to Balti- 
more for the reason, first of all, it involves the same parties; second, it 


springs out of the same presumed cause of action, and thirdly, the matter 
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can (might) be resolved then finally there. Now you say the case is scheduled 
in Baltimore for Monday. I say if what you say is true it works in reverse 
and therefore if the case is decided there on Monday, this case would (might) 
be decided in Baltimore too. 

MR, MADDOX: If I understand you correctly, then you will hold 
this case in abeyance until the Baltimore case has been decided? 

THE COURT: Iam not saying that. Iam just saying that in response 
to what you said in relation to sending the case to Baltimore. Tam going 
to hear the opposition now -- 

MR. MADDOX: And you don't want me to read the law? 

THE COURT: No, I know what the law is. 

MR. MADDOX: If you read that case, you would know what they say 
about it. 

THE COURT: What did they say? 

MR. MADDOX: 'They said that in the interest of justice, in a word 
or two, that it is within the sound (judicial) discretion of the Court as to 
whether to do it or not. 

THE COURT: That is right. 

MR. MADDOX: Based on all the evidence, all the witnesses, and so 
forth, being in one jurisdiction. 

THE COURT: All right, fine. 

MR. MADDOX: And to try one case instead of two. 

THE COURT: Iam all for that. All right. Thank you. 

MR, DONNELLY: Your Honor, my name is William J. Donnelly. 

We oppose the motion to transfer the case. I would like to point out to 
Your Honor, we have been asking to try that case for two years. The legal 
expense to our client has bankrupted our client. I don't know how many 
you have before you, but there are three or four volumes in this case. In- 
cidentally, he has sued Mr. Galiher and myself and another lawyer, Mr. 
Carlin, for slander in this case. 

MR. MADDOX: That has nothing to do with this case. 

MR. DONNELLY: It sure has. 

THE COURT: Just a moment. Let's keep the temperature down. 
You do not want the case to go to Baltimore. Let me ask you this? Whether 

or not, if the case was sent to Baltimore purely on that supposition, 
would that solve the matter? 
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MR. DONNELLY: I don't think so, no. 

THE COURT: You say you don't think so -- 

MR. DONNELLY: There are different parties in the Baltimore suit. 
For instance, the Minister who is alleged to be a conspirator to defraud 


Mr. Maddox out of a fee is in the case in Baltimore. 
THE COURT: Has this case been pretried? 
MR. DONNELLY: No, sir. I have been asking for two years to have 
this case pre-tried. That is all. ! 
MR. MADDOX: May I answer him on two points. He is the gentleman 
representing these defendants and he blocked us about two years in the main. 
He asked that the motion (notice) (and subpoena) to take the (his) deposition 
be quashed, -- | 
MR. DONNELLY: No, sir,I did not. (See record). 
THE COURT: Iam not going into that. I am familiar with this case. 
It has been here for a long time. The Court has an interest in the resolu- 
tion of litigation. This business of saying there is congestion in the, Court -- 
here is a perfect example. If the energy devoted to presentation in this 
case had been diverted into sources of more productive character, I am 
quite certain the world would be a much better world, but here you have 
three big volumes of this type. (See Slagle Case, 228 F. 2d 673). 
Now, Col. Maddox, you either have got a case or you haven't got a case. 
First of all, the pleadings are extremely voluminous and offend every rule 
in the Rules of Civil Procedure. Your complaint should be concise , con- 
densed and to the point but, in certain instances, the complaint here or the 
amended complaint runs into pages. The case should be dismissed, actually, 


for a vicious and grievous violation of the Federal Rules of Civil Procedure, -- 
MR. MADDOX: If you did, the Court of Appeals would reverse it. 
THE COURT: What is that? . 
MR. MADDOX: If you did, the Court of Appeals would reverse, I 
think. 
THE COURT: That doesn't bother me in the least, -- 
MR. MADDOX: Yes, I understand. 
THE COURT: So don't tell me about the Court of Appeals. 


they do is their business, -- 


12 


MR. MADDOX: Yes, I understand. 

THE COURT: And what I do is my business. I will tell you what I 
am going to do: This case will be pre-tried on the 16th day of May. That 
means you will get your pleadings in order and this case will be tried on 
the first day of June. If you don't get your pleadings in order by the 16th 

day of May -- and I will still be the Motions Court -- I will dismiss 
it. I tell you that quite frankly. We are not going to live with this type of 
litigation. 

MR. MADDOX: May I say these defendants have blocked this for 
two years by not answering questions under Rule 33. 

THE COURT: I want you to get your pleadings in order -- 

MR. MADDOX: They have filled out this record here. 

THE COURT: Iam directing you to get your pleadings in order. You 
submit a new complaint of an Amended Character. It should be confined, 
under the rules, to a fair, condensed, accurate statement of the alleged 
facts that you rely on. The answer should be the same. I am going to di- 
rect the pre-trial Examiner, if this matter is referred to the pre-trial 
Examiner on the 16th day of May, as it will be, if the pleadings do not con- 
form, I will dismiss the case. You have had it. 

MR. MADDOX: That is contrary to the Slagle case, 228 F.2d 673. 

THE COURT: Idon't care what it is contrary to -- 

MR. MADDOX: That is contrary to the Slagle case, 228 F.2d 673. 

THE COURT: Idon't care about the Slagle case. Now you know what 
is going to happen. I am telling you in advance. 

MR. MADDOX: May I say that every minute of my time now is de- 


. Case 
voted to preparing that care’ for trial in Baltimore and I haven't time to 


put on this case and it may take sixty days to try that case in Baltimore. 

THE COURT: If it takes 60 days to try that case in Baltimore, there 
is something wrong with the Baltimore Court and I suspect there isn't. 

MR. MADDOX: There are piles and piles of records that have to be 
gone into. 

THE COURT: This is a very simple case. I don't use the term "you" 
in reference to you personally but you have had your eyes on the forest and 
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you don't see the trees. Come out of the wilderness. That is what they said 
about Stonewall Jackson. | 
MR. MADDOX: May I say one further thing that refers to Mr. Osborne, 
the Clergyman. I tried to take his deposition -- 
THE COURT: I don't want to know anything about any Clergyman to- 
day. I am telling you what the story is. | 
MR. MADDOX: What I am trying to answer is a point he brought up -- 
THE COURT: The 16th of May, pre-trial; trial, June 1. That is the 
day of judgment. 
MR. MADDOX: Object to that ruling, Your Honor. (Judge leaving 
Bench) There are two more here. 
THE COURT: (Looking back over his shoulder) Two more what ? 
MR. MADDOX: Two more motions. | 
THE COURT: What are those ? | 
MR. MADDOX: One of those, they refused to obey a subpoena to take 
a deposition, a manager of this corporation. One of the defendants here re- 


fused to come in for his deposition when he was noticed. 


| 
THE COURT: I am beginning to conclude on both sides that the ramifi- 


cations on both sides of this case may very well fall into the matter of trifling 


with the Court. This case is going to be gotten rid of. | 

MR. MADDOX: And the Court will not hold it in abeyance until;that 
case is finished in Baltimore ? 

THE COURT: I never cross a bridge before I come to it. I may not 
be here tomorrow; I can't worry about yesterday. I enjoy today. 

MR. MADDOX: But my motion is denied in toto? 

THE COURT: Your motion is denied without prejudice but you lare 
going to get this business straightened out on the 16th day of May and if you 
don't do it, I will dismiss the case. 

MR. MADDOX: Denied without prejudice ? 

THE COURT: You are going to redraft your pleadings and get them 
in proper form to conform with the rule. | 

MR. MADDOX: How about these defendants and the witnesses that 


would not come in under subpoenas ? 
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THE COURT: You may not need them or you may need more; I don't 


know. You are going to get your pleadings in order and your pre-trial state- 
ment set up and don't go in and burden the Examiner. Do it yourself and if 
you can't do it, I will do it for you. The third motion is denied. 

MR. MADDOX: All denied -- 

THE COURT: First of all, the first motion to send to Baltimore de- 
nied. 

MR. MADDOX: And the other to hold in abeyance is denied. 

THE COURT: The other three motions are denied without prejudice 
at this juncture pending what you do with your pleadings on the 16th of May. 

MR. MADDOX: One of them has the burden. He moved to quash that 
subpoena. 


(Judge left Bench suddenly). 
* * 


(Before MC GUIRE, J., May 16,1961, Rawls Reporter, 
Transcript): 


* * * * * 


THE DEPUTY CLERK: Maddox v. Shroyer, Civil No. 1183-57. 

MR. FINN: If the Court please, this matter came on for pre-trial 
this morning. Counsel for the plaintiff filed a statement (on 12th) for pre- 
trial and counsel who represent the remaining defendants in the case, filed 
one today. Mr. Maddox, counsel for the plaintiff and the plaintiff, objects 
to the fact that these statements were filed not in accordance with the order 
(Local Rule 12 and Pre-Trial Instructions of Judge Pine of January 29, 1960) 
and asks that the Examiner default these defendants for having failed to file 
a statement at the proper time. Judge Matthews is ill today and Mr. Mad- 
dox suggests that I should have taken this matter up with the pre-trial Judge. 

Furthermore, there is a defendant who was in their case who has been 
in default and Mr. Donnelly, who represents that defendant, has a motion to 


remove that default and I felt that it would be rather difficult, in fact, there 
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may be some complete inability to pre-try this case until and unless that 
question of whether that default is to be removed is acted upon. As I/under- 
stand it, Your Honor ordered that the plaintiff file a succinct complaint in 
this case and that has not been done as yet. The defendants excuse them- 


selves for having failed to file pre-trial statements before today on 
| 


the basis that they have not received that succinct statement of the com- 
plaint of the plaintiff and because of the fact I feel there is some me rit in 
that, I felt that we should not adhere rigidly to the rule. I will leave the 
parties to discuss the rest of it. 
MR. MADDOX: Your Honor, I would like to say that the rule ig man- 
datory on filing pre-trial statements. They use the word "shall." Other- 


wise, a default should be entered against them. | 
THE COURT: How can they file a pre-trial statement when the com- 
plaint which you filed is so voluminous, so repetitious, you were asked as 
of the 16th day of May to file a new complaint. | 
MR. MADDOX: And, if I didn't, I think Your Honor said that you would 
file one for me. | 
THE COURT: I beg your pardon? | 
MR. MADDOX: I think Your Honor said if I didn't, you would file one 
for me. 
THE COURT: No. I said if you didn't, I would dismiss your cause. 
MR, MADDOX: With prejudice, if I remember correctly. | 
THE COURT: The matter came up with reference to the transfer of 
the case to Baltimore and there was some discussion about that and some 
opposition to it by the other side. Then I asked you as to whether or not 
the case in Baltimore that was pending there would dispose of|the is- 
sues here and my recollection is that you told me that presumably it would 
but it would take probably 60 days to try. 
MR. MADDOX: I said it might decide the issues here. I didn't say 
it would. 
THE COURT: All right. So then I said if it was going to take (60 days 
to try I would hold this matter in abeyance here, but, in the meantime, I 
thought that your complaint was fatally defective in the sense that it was too 
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voluminous and in complete violation of the rules with reference to filing 
a complaint so therefore, in the meantime, and as of that date, May 16, 
when the case was set for pre-trial -- and I also set a trial date, too -- 

MR. MADDOX: Yes, Your Honor. 

THE COURT: -- and that you should file a succinct condensed com- 
plaint so that everyone in the circumstances would know what you are driv- 
ing at. Certainly, and I make this statement and I make it through you to 
others who might be interested, the fetish that has developed with refer- 


ence to the calendar is one thing but the whole purpose of the existence of 


the Court is to administer justice. 

MR. MADDOX: Yes, Your Honor. 

THE COURT: I don't want to dismiss you out of this case. I don't 

want to dismiss this case but I do want you to know that you must 
conform to the rules made by the Court and you have not done so. What 
is your excuse ? 

MR. MADDOX: The point is this -- 

THE COURT: No, the point is that. 

MR. MADDOX: Here is the thing: The plaintiff's rights would be af- 
fected here if they are allowed to file an answer to a Judgment that was 
entered three years ago. The copy that I have got filed there was served 
on me this morning that they are going to present to the Court which says 
it was entered as of this year. It was filed more than three years ago and 
it was entered of record by Judge Keech's signature. 

THE COURT: Iam not addressing myself to that. Iam only address- 
ing myself to what transpired the last time you were here. The last time you 
were here I indicated to you you would have to file a new complaint. 

MR. MADDOX: But Your Honor didn't know there was a judgment 
against one of these defendants and the plaintiff would be affected seriously 
if they would come in like they have already done -- 

THE COURT: Iam not talking about one defendant or two defendants. 
One defendant, you say there is a judgment against. I don't know. 

MR. MADDOX: The record shows it. 

THE COURT: Iam addressing myself solely and exclusively to the 
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matter that was here before which is here again, namely, the necessity of 
your filing a brief, succinct, concised and condensed complaint so that all 
of the parties concerned would know immediately what you are shooting at. 
MR. MADDOX: But other Judges have passed on these complaints -- 
THE COURT: Iam passing on it now. | 
MR. MADDOX: I don't think Your Honor has jurisdiction to pass on 


it now. 
THE COURT: That is what you think and you are entitled to think ac- 
cordingly but Iam repeating now what I said the last time you were here. 
I will give you ten days to do it and if you do not do it in the ten days)I will 
dismiss your cause. | 
MR. MADDOX: With prejudice ? | 
THE COURT: I would assume that would follow. That is the neces- 
sary corollary that is implied, if not expressed. 
MR, MADDOX: The question that is involved here this morning is 
this: Will Your Honor allow that to be filed? I have a right to five days 
to answer that. 
THE COURT: I will give you ten days in which to file a complaint in 
conformity with the order of the Court made some time ago and I now re- 
peat it as of this time, date and place. | 
MR, MADDOX: But what about this judgment that is entered already, 
three years ago? 
THE COURT: Judgment for what and against whom? 
MR. MADDOX: A default against Elmer D. (L) Young. 
THE COURT: Iam not going to cross that bridge. I am not even in 
sight of it. 
MR. MADDOX: I understand that they presented it to Your Honor this 
morning. 
THE COURT: Iam only concerned with your complaint and the neces- 
sity of being prepared for pre-trial as of this date which you are not. 
MR. MADDOX: Will everything be held in abeyance until that time? 


THE COURT: I will give you ten days in which to file your complaint. 
| 


I want to make it as emphatic as I can. 
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MR. MADDOX: I understand that, Your Honor. 

THE COURT: Let's be sure you understand it. 

MR. MADDOX: But I want to be sure you understand about (this) these 
judgments (judgment) that are (is) entered there. 

THE COURT: I want to be sure you understand it. If you don't do it 
and you are back here in ten days from now, I will dismiss your cause with 
prejudice. 

MR. MADDOX: And everything will be held in abeyance during that 
time? 

THE COURT: Maybe they have something to say. I don't know. 

MR. GALIHER: May it please the Court, may I address myself now 
to another matter. When the pre-trial statement of Mr. Maddox was re- 
ceived yesterday, in reading it, we observed that he had a default against 
one of the defendants in this case by the name of Elmer (L.) Young. When 
we checked our pleadings filed on April 26, 1958, we found that the answer 
of defendants Visek, Porreca and Smith, individually and in their designated 
capacities, did not also mention Young as it should have in the caption be- 
cause he was in the same category as was the defendant Porreca. That was, 
as Mr. Maddox has indicated, back in 1958. Although I dare say that we have 
been in contact with Mr. Maddox probably 20 or 30 times from that day until 
this, not once has he mentioned to us the fact that he had taken the default 
nor did we know it until we checked the record after reading his pre-trial 
(statement) yesterday. We have answered interrogatories on behalf of this 
defendant, Elmer Young; his deposition has been taken by Mr. Maddox where 
we appeared on his behalf -- 

THE COURT: After the default? 

MR. GALIHER: After the default. You will find in the record, probably 
half a dozen places, where in responsive pleadings we have mentioned the 

fact that the pleadings was on behalf of Elmer Young as well as the 
other defendants that we represented and so when we found that out yester- 
day, we have prepared for filing a motion to set aside the default with a 


verified answer, as required by the rules, and my affidavit setting forth 


the facts that i have just outlined to Your Honor. I ask Your Honor's permis- 
sion to file it at this time. 
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THE COURT: All right. | 
MR. MADDOX: Your Honor. He is presumed to have known what is 
in the record. That is definite in the law. He is not to be told when he is 
| 
to file answers to interrogatories or anything of that kind although they 


have tried to tell me, over the years, when they didn't file answers to in- 


terrogatories under Rule 33 which has held up this case so long that I could 
(should) have told them when these answers were due and so forth. I object 
to this being filed. It has been more than three years and, under Rule 60, 
it would be an abuse of this Court's discretion to allow it to be filed, I think, 
and moreover, I think that I should have five days to answer that before it 
is allowed to be filed under the rule. 

THE COURT: What are you going to say in five days? 

MR. MADDOX: Show the law on it; what the Circuit Courts have held. 

THE COURT: You have already indicated what the law is. You said 
I am going to abuse my discretion if I allow or permit it be filed. 

MR. MADDOX: At this time. 

THE COURT: Ido not see any reason why it should not only be filed 
but granted. You took the deposition of this individual long after the) default 
was entered. 

MR. MADDOX: I have never taken the deposition of Elmer Young 
(in this case). 

MR. DONNELLY: Your Honor, he directed interrogatories to|Elmer 
Young on May 23 some 20 days after he took the default. 

MR, MADDOX: I don't like to be interrupted before I get thropgh. 

MR. DONNELLY: I have answered the interrogatories; my name has 
appeared on the pleadings on behalf of Elmer Young probably 15 dimes: 

MR. MADDOX: May I say this: There was a motion here with re- 
spect to Elmer Young that came on when this (case) was asked to be trans- 


ferred to Baltimore last month and I w ey to 9 a his deposition then and 
Netice 


he refused to come in under the subpoena,and that was one of the motions 
that was before Your Honor. That was denied without prejudice. I have 
never taken Elmer Young's deposition (in this case). | 


THE COURT: My disposition is not only to permit it to be filed but 
| 
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to grant it which will give you an ample opportunity, in the circumstances, 
to do what is necessary. Let it be filed. 

(See Order of 5/26/61 and Red Pencil marks on Motion in file). 

MR. MADDOX: I didn't quite understand that, Your Honor. 

THE COURT: My disposition was to not only let it be filed but to 
grant the motion to remove the default in the circumstances as presented 
here. However, I will let it be filed; give you your time to answer it what- 
ever way you want to but, in the meantime, I again reiterate, repeat and 
recapitulate that you must file a complaint that is succinct and condensed 
in conformity with the rules and, if you don't, I will dismiss the cause. 

MR. MADDOX: I don't think that is the law, Your Honor. 

THE COURT: Law or not; ten days. 

MR.MADDOX: I except to your ruling, Your Honor. 

THE COURT: All right, sir. If you don't do it, I am letting you know 
in advance what is going to happen. 

MR. MADDOX: I will take it to the Court of Appeals and see what 
they say. 


THE COURT: You are telling me now that you are not going to do it, 
is that right ? 
MR, MADDOX: I don't know what I am going to do. I want to think 


it over. 


THE COURT: If you are telling me now you are not going to do it, 
you are on your way to the Court of Appeals now. 

MR. MADDOX: ‘I am not telling you now, Your Honor. 

THE COURT: I want to get the record straight, that is all. 

MR. MADDOX: That is what I want. 

THE COURT: Well, you have got it. 

MR, FINN: May I ask what Your Honor's pleasure is with respect to 
the pre-trial of this case now? 

THE COURT: I have no pleasure in respect to it. I have no pleasure 
in the matter at all. There is a provision attached sine qua non. 

MR, FINN: Does your Order that this case be tried on June 1 still 
stand? 


21 


THE COURT: That still stands. 
* * * 


JUDGE MC GUIRE'S ORDERS RE THE ABOVE 


[Filed Feb. 19, 1959] 
ORDER 


This cause having come on to be heard on the motion of B. Austin 
Newton, Jr., attorney for defendant J. Lewey Caraway, to continue the tak- 
ing of his, B. Austin Newton, Jr.'s deposition from 10 a.m. February 14, 
1959, to 10 a.m. February 21, 1959, and it appearing to the Court that this 
cause was filed in the month of May, 1957, it is by the Court, this 18th day 
of February, 1959, | 

ORDERED that the motion to continue the taking of the deposition of 


B. Austin Newton, Jr., from 10 a.m. February 14, 1959, to 10 a.m. Febru- 
ary 21,1959, be and the same is hereby granted. | 

IT IS FURTHER ORDERED that this cause is to be certified as ready 
for trial not later than April 15, 1959, and all discovery procedures, 
to be completed in this cause by that time. 


/s/ Matthew F. McGuire, 
Judge 


(ON MADDOX LETTERHEAD) | 


Februaty 18,1959 

IN RE: MADDOX vs. SHROYER ET AL., CA NO, 1183-57 
Dear Judge McGuire: 

Plaintiff was served this morning by mail a copy of an order which 


will be presumed presented to you at some early date by Mr. B. Austin 
| 
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Newton, Jr., attorney for the defendants Caraway, in the above-entitled cause. 
Plaintiff thinks the motion for the order was irregularly presented in that 

he was not afforded an opportunity to be heard, although the proposed Order 
states that it came on to be heard (see Local Rule 9(b)) and apparently was 


heard ex parte. 


It is believed that an Order should not be signed without a hearing on 
a motion of this nature, unless sworn to, and Mr. Newton's motion was not 
sworn to. It is the well established law on procedure in this jursidiction, 
we believe, that an opposing party has five days within which to oppose a mo- 
tion of this kind. Mr. Newton did not serve a copy of his motion on all parties 
concerned, according to his Certificate of Service. One attorney for several 
defendants appeared at the designated hour (ten a.m., on February 14, 1959) 
but Mr. Newton was not present. 

It is believed that the attached proposed order should be signed by the 
Court, denying the motion of the said Newton and providing for the deposition 
to be taken at some time suitable to the Notary and the plaintiff as indicated 
in Judge Curran's Order of June 25, 1958 (see file). 

The matter of certifying the case for trial and completion of all dis- 
covery in this cause should be settled at a later date when all parties con- 
cerned can be heard in the premises. Some of the parties defendant have 
not been served yet, properly; and the case is not at issue. 

Plaintiff expects to file an opposition to Mr. Newton's motion to con- 
tinue for one week, to the 21st of February , 1959, which will be filed tomor- 
row, the 19th day of February in accordance with Local Rule 9(b) and the 
provisions thereof. 

Respectfully , 


/s/ Marie Flynn Maddox 
Attorney for Plaintiff 


CC TO: All Concerned. 
Delivered by Hand to Secretary this 18th day of February, 1959. 


| 
| 
| 
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PROPOSED ORDER ATTACHED TO THE ABOVE LETTER 


| 

The Motion of B. Austin Newton, Jr., to continue the date to take his 
deposition having come on for a hearing Ex Parte and it having been con- : 
sidered by the Court, it is 

ORDERED this _ day of February, 1959: 

1. That the motion of B. Austin Newton, Jr., to continue or postpone 
the date on which to take his deposition by the plaintiff be, and hereby is, 
denied; and, | 

2. IT IS FURTHER ORDERED that the deposition of the said Newton 
will proceed at the designated place in the original notice at such time as 
may be suitable to the Notary named in the original notice and the plaintiff 

| 


herein. 


oP eT IUDGES uo At 
(Judge made Memo on bottom of this Proposed Order (not signed) in 
his own handwriting: (In File) "What I said at time is incorporated in the 
Pa aang | 
order signed. McGuire 2/19/59") (See Transcript of Proceedings ; of Febru- 


ary 13,1959, supra). 


(SEE FILE) PLAINTIFF'S MOTION TO VACATE 
AND SET ASIDE ORDER OF FEBRUARY 18, 1959, 
ENTERED OF RECORD ON 19TH, FILED 3/2/59, 
IN SO FAR AS THE SECOND PARAGRAPH WAS 
CONCERNED (ACTED UPON SUA SPONTE, WHICH 
WAS DENIED ON MARCH 11, 1959 -- SEE EXHIBIT 
"A" ATTACHED THERETO 


CLERK'S CARD SHOWS RULING AS FOLLOWS: (3/11/59) 

"This case is one of the causes of court congestion which we are 

finally beginning to catch up with. The motion is denied and the order stands." 
"Please present an appropriate erder."'" (Marked out by Clerk, obviously). 

(Typed) HARRY M. HULL, Clerk. | 


[Filed Feb. 23, 1961] 


(SEE PLAINTIFF'S MOTION TO COMBINE COMPANION 
CASE IN BALTIMORE WITH THIS CASE AND TRANSFER 
THIS CASE TO BALTIMORE FOR THAT PURPOSE, OR 
IN THE ALTERNATIVE TO HOLD THIS CASE IN ABEY- 
ANCE UNTIL THAT CASE IN BALTIMORE HAD BEEN 
FINALLY DISPOSED OF -- MOTION DENIED IN TOTO 
UNDER ORDER OF APRIL 18, 1961, FILED SAME DATE, 
AS FOLLOWS: (See Rawls' Transcript of April 11, 1961, 
in File) 


i3 
[Filed April J47 1961] 


ORDER 


Upon consideration of the plaintiff's motion to transfer this cause 
to the United States District Court in Baltimore, Maryland, or, alternately, 
to stay this cause pending disposition of a related cause in the United States 
District Court in Baltimore, Maryland, and the plaintiff's motion for judg- 
ment by default against the defendant District Supply, Inc., it is by the Court 
this 18th day of April, 1961, 

ORDERED, that the foregoing Motions be and the same hereby are de- 
nied, 

Upon consideration of the witness Austin Carlin's Motion to quash 
service of the subpoena upon him for the purpose of taking his deposition, 
it is by the Court this 18th day of April, 1961, 

ORDERED, that the witness Carlin's Motion be denied without prejudice. 

The Court, having reviewed the file in this cause, and having noted that 
the same has been pending since 1957; that the record in this cause consists 
(of) three lengthy volumes; that on March 11, 1959 this Court noted - "This 
case is one of the causes of court congestion which we are finally beginning 
to catch up with . . ."; and that the plaintiff's pleadings do not conform with 
the spirit and letter of the Federal Rules of Civil Procedure, it is by the 
Court this 18th day of April, 1961, 
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| 

ORDERED, that this cause of action is to be pre-tried on May 16, 
1961, and thereafter set for trial on June 1, 1961. 

IT IS FURTHER ORDERED, that the plaintiff is hereby directed to 
have his pleadings comply with the requirements of the Federal Rules of 
Civil Procedure at the time of pre-trial, and that, if the pleadings have not 
been placed in proper posture by that time, this cause will be dismissed 
with prejudice. 

/s/ Matthew F. McGuire 
Judge 
(See p. 12, Tr. of 4/11/61. Also, Local Rule 12) 


[Filed March 2, 1961] 


MOTION TO QUASH SERVICE OF SUBPOENA 
AND CANCEL TAKING OF DEPOSITION 


oe — Ee eae ee eee 


Comes now E. Austin Carlin and moves this Honorable Court to quash 


service of subpoena upon him and notice of the taking of his deposition on 


the 4th of March, 1961, and for reasons thereof the affidavit attached 


hereto 
be made a part of this motion. 


/s/ William H. Clarke | 
Galiher & Stewart | 
| 


——— 


Plaintiff's Opposition to Carlin's Motion to Quash Service Filed 
Forthwith. (See File, and the Above Order of 4/18/61) 
$$ eee ier of 2/18/61, 
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(SEE MOTION OF PLAINTIFF , FILED MARCH 7,1961, for 
SUMMARY JUDGMENT Vs. DEFENDANT DISTRICT SUPPLY, 
INC., FOR FAILURE OF ITS MANAGING AGENT ELMER L. 
YOUNG TO APPEAR FOR AN ORAL EXAMINATION, AFTER 
HAVING BEEN PROPERLY NOTIFIED, PURSUANT TO FEDER- 
AL RULES, TO TAKE HIS DEPOSITION AS SUCH MANAGER) 


(SEE ABOVE ORDER DENYING, DATED APRIL 18, 1961) 


(DEFENDANT YOUNG'S MOTION TO SET ASIDE DEFAULT 
JUDGMENT FILED ON (SIGNED BY GALIHER) MAY 16, 1958 -- 
SEE TR. PRO. 5/16/61) 


Note markings in upper right hand corner, in Red Pencil, "FILED, 
GRANTED, then market out, and left in Red Pencil, "FILE, McGuire, J. 
5/16/61". 


PLAINTIFF'S OPPOSITION TO DEFENDANT YOUNG'S 
MOTION TO SET ASIDE, ETC., FILED MAY 22, 1961, 
SHOWING COURT HAD NO JURISDICTION OF MATTER 
‘AFTER THREE YEARS, UNDER RULE 60, FRCP, WHICH 
THE COURTS HAVE HELD OVER AND OVER AS LAW TO 
BE FOLLOWED -- WHICH WAS DENIED ON MAY 26, 1961. 
SEE ORDERBELOW: aoa. 


" [Filed May 26, 1961] 


ORDER 


Upon consideration of the defendant Elmer L. Young's motion to va- 
cate the default judgment entered against him on May 3, 1958, the points 
and authorities in support of the motion, the affidavit of Richard W. Galiher, 
and the plaintiff's opposition to the motion filed on May 22, 1961, it is by 
the Court this 26th day of May, 1961, 
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ORDERED that the motion to vacate the default judgment entered 
against the defendant Elmer L. Young is granted, and further | 

ORDERED that the verified answer signed by the defendant Elmer L. 
Young and attached with a motion to vacate the default judgment against 
him may be filed forthwith this 26th day of May, 1961. 

/s/ Matthew F. McGuire, 
Judge 

(NOTE: This order was signed before Plaintiff received a copy). . 
(See Certificate of Service). 


(3/126 
SEE PLAINTIFF'S PRE-TRIAL STATEMENTS, FILED, 
ACCORDANCE WITH THE RULE; ALSO DEFENDANTS 
PRE-TRIAL STATEMENT, FILED NOT IN ACCORDANCE 
WITH THE RULE. 


(Defendants' Pre-trial Statements filed 5/16/61) 


PLAINTIFF'S MOTION FILED PRIOR 11:30 A.M., 5/26/61, 
WITH CLERK OF COURT, ASKING FOR EXTENSION OF 
TIME WITHIN WHICH TO COMPLETE DISCOVERY AND 
MAKE FURTHER AMENDMENTS TO PLEADINGS, ETC. 
PURSUANT TO PRETRIAL INSTRUCTIONS IN MEMORANDUM 
OF CHIEF JUDGE PINE OF JANUARY 29, 1960, AND LOCAL | 
RULE 12 AS AMENDED OF SAME DATE. 


(Never acted upon so far as record is concerned) 


[Filed June 1, 1961] 
ORDER, 


It appearing of record this 1st day of June, 1961, that the plaintiff has 
not filed amended pleadings pursuant to the Orders of this Court dated April 
18,1961, and May 25, 1961, it is 

ORDERED that the plaintiff's cause of action against all the defendants 
herein is dismissed with prejudice. 


/s/ Matthew F. McGuire 
Judge 


(filed Tare 12;196/) 


PLAINTIFF'S MOTION TO VACATE AND SET ASIDE FINAL 

ORDER AND JUDGMENT OF JUNE 1, 1961 , DISMISSING THIS 

ACTION AGAINST ALL OF THE DEFENDANTS HEREIN, 

AND/OR FOR FURTHER AND OTHER RELIEF IN THIS CASE 

Plaintiff moves the Court: 

{1) To vacate and set aside the Order of June 1, 1961, dismissing the 
action in the above-entitled cause against all the defendants herein; and/or 
in the alternative, 

(2) To grant a rehearing thereon and for a reconsideration thereof 
or for other and further relief in the premises. 

And as reasons therefor, Plaintiff says: 

1. The action taken by the Court in this matter, when it entered its 
order of June 1, 1961, is a drastic sanction, and such should be applied in 
the most extreme cases only. This is a case where the defendants and the 
witnesses most interested in the defendants’ behalf have brought about the 
main delays herein -- pointed out from time to time during hearings in this 
case by the plaintiff --, and caused the numerous papers that were neces- 
sary to be filed: By not answering questions under Rule 33, FRCP, in ac- 
cordance with the requirements of that Rule and moving to quash subpoenas 
and Notices for the taking of their depositions; the record itself shows con- 


clusively that they have held up matters and brought about the filling up of 
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| 
the record that there has been so much said about -- for more than two (2) 


years. This fact is cited here inasmuch as it has been charged from time 
to time by the defendants in this case that the plaintiff has filled up the rec- 
ord unnecessarily. The various Counts in this action have been answered 
by all the defendants, except those on whom service was quashed, because 
they were served in another jurisdiction, or where there is still pending 
a motion against. Therefore, any defects that may have been found by the 
Court in its examination of the pleadings (sua sponte) were cured by| such 
answers. (See 182 F.2d 397; 239 F.2d 824; 240 F.2d 669; 228 F.2d 673; 
335 U.S. 41; Baron & Holtzoff, Sec. 255, pp. 56, 57; also Sec. 356). | 
2. Moreover, when the order of April 18, 1961, was entered of rec- 
ord, this cause was not at issue, and it was not at issue even on May 26, 
1961, when the motion of Plaintiff's was filed asking for an Extension of 
Time within which to complete discovery and amend pleadings, etc., nor 
on June 1, 1961. It is submitted, therefore, that under the circumstance 
and facts particularly existing in the case, the Court in entering the orders 
of April 18, 1961, and June 1, 1961, so far as setting the pre-trial date and 
the Trial Date was concerned, violated the "Pre-trial Instructions to Coun- 
sel" of the Chief Judge, bearing date of January 29, 1960, and Local Rule 
12. When this Court entered its order of April 18, 1961, denying Plaintiff's 
Motion for judgment against District Supply, Inc., because its General Man- 
ager, Elmer L. Young, failed to obey a NOTICE served upon him and his 
Counsel, both, for the taking of his deposition on March 4, 1961, and grant- 
ing (denying) witness Carlin's Motion to quash a subpoena and Notice to 
take his deposition on that same date (March 4, 1961), or grant Plaintiff 
any other relief, Plaintiff was blocked and delayed in completing his final 
discovery in these matters, as the posture of the case stood at that time. 
Had Plaintiff not been blocked and delayed by these two witnesses at that 
time from the taking of their depositions on March 4, 1961, he would have 
finished with his discovery in the case, so far as the situation stood at that 
time. Then, on May 26,1961, this Court granted a motion, without notice 
to Plaintiff, of defendant Elmer L. Young, to set aside and vacate a judg- 
ment standing against him of record since May 3, 1958, and permitted him 
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to file an answer to the Amended Complaint: That opened up the entire mat- 
ter so far as defendant Young was concerned, and developed the necessity 
for further discovery in the case. 

3. That order of April 18, 1961, having further directed that this case 
be pre-tried on May 16,1961, and that the plaintiff have his pleadings com- 
ply with the Federal Rules of Civil Procedure at the time of Pre-trial (May 
16, 1961), and the case still not being at issue, there was a direct contra- 
vention of the Pretrial Instructions and Rule 12 (See motion of September 
25, 1959, aging that a certain Order be set aside, etc., and which Motion 
has never been passed upon). The factors that were involved, such as who 
caused such delays, etc., should have been carefully and judicially consid- 
ered by this Court before it handed down such drastic orders, and allowed 
defendant Young to open up new matters after three (3) years. Certainly, 
Plaintiff could not have been charged with that "inexcusable oversight or 
neglect." The Federal Courts, generally , look with disfavor upon a final 
dimisssal of a case, such as this, and hold cases should be heard on their 
merits (248 F. 2d 319; Cf. 269 F.2d 82). 

4, So, on May 26, 1961, Plaintiff filed a Motion for Extension of Time, 
etc., within which to complete discovery in the case in view of Order of 
April 18, 1961, setting the case for Pretrial and Trial, and which affected 


discovery from defendant gous ee Witness bes foe seri ush an 
Prat rretton Was assed “por, 2 18 b2 € Oe De By meant of 
before,more than three Gee a was, acted upon and eettiee (See Apu 


Entries). Plaintiff hereby refers to his motion of May 26,1961, also Oppo- 
sition to Motion of Young to vacate the default judgment, and makes them a 
part hereof by this reference. There were certain preliminary pretrial 
proceedings had on May 16,1961, and Pretrial Statements filed with the 
Examiner, and on May 31, 1961, before the Assistant Pretrial Examiner, 
but they were not terminated by the Order of this Court on June 1, 1961, 
dismissing the action as to all the defendants with prejudice. If Pretrial - 
Instructions of the Chief Judge and the Local Rule 12 mean anything, it is 
submitted they should be followed, otherwise Attorneys cannot possibly ever 


know where they stand or what their position may be at any particular time. 
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5. And further reasons that may be presented at the oral hearing 
hereon, which is requested by Plaintiff. 


LUTHER ROBINSON MADDOX, | 
MARIE FLYNN MADDOX 


BY: /s/ Marie Flynn Maddox 
* KK 


POINTS AND AUTHORITIES IN 
SUPPORT OF THE ABOVE MOTION 


I. 


This is a case wherein the defendants are charged with a conspiracy 
and concert of action, with an agreement and combination by and between 
themselves, and with others, to breach certain contracts of employment be- 
tween an attorney and his clients; to breach an implied warranty existing 
between clients and their attorney, under an Assignment and a Power of At- 
torney, all consisting of one contract relationship, concerning moneys held 
in escrow by a Title Company doing business in Montgomery County 
land; and, further to commit maliciously an abuse of legal process i 
equity case in said County wherein the plaintiff herein was an Interv 
after he was discharged from further employment by the defendant Shroyers. 
This is no ordinary fee case. 


Zl. 


In Slagle v. U.S. (5 CA, 1956) , 228 F.2d 673, at p. 679, that Court said: 
"The clearing of court Dockets is one of the deekterata in the 
judicial function. But it should notbe allowedto become a fetish for it 
does not rank with the raison d'etre of courts, -- the administration 
of justice based upon a full and fair disclosure of facts." (Case Re- 
versed). 
In Syracuse Broadcasting Corp. v. Newhouse (2 CA, 1959), 271 F.2d 
910, that Court held: | 


"A dismissal with prejudice is a drastic sanction to be applied 


| 
by a Federal Court only in extreme cases or situations. Discretion 
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'tmust be accorded Federal District Courts with respect to a preclu- 
sion order, but when the Court of Appeals is convinced that the Dis- 
trict Court has exceeded a proper discretion in that preclusion order 
was too strict or was unnecessary under the circumstances of that 
particular case, Court of Appeals will set preclusion order aside." 

In Atwood et al. v. Humble Oil and Refining Co. (5 CA 1957), 243 F.2d 
885, that court held, and said, at p. 889: 

"The pleadings, the orders of the court, and the arguments re- 
flect that the issues involved in this case are many and varied, the 
amount of money sought is very large, the leases involved are long 
and complicated and various phases of the cases have been and are 
being litigated in other courts, and at best a complaint of some length 
would be required to get all of the contentions presented by such a 
situation before the court: 'What is a short and plain statement de- 
pends of course on the circumstances of the case.’ 2 Moore's Federal 
Practice, 2d Ed., p. 1653. There may be cases in which mere ver- 
bosity or repetition would justify final dismissal by a trial court, 
but this is not such a case. For a trial in conformity with the views 
here expressed, the order of the court below is set aside and the 
cause remanded." 

In Naylor et Al. v. Admiral Corp. et Al. (2 CA 1957), 248 F.2d 319, 
at p. 322, that Court held: 

"A dismissal not going to the merits of a case is looked upon 
with disfavor in the Federal Courts." See also and Cf. 269 F.2d 82. 


I. 


It is suggested that the Court erred when it granted the Motion of de- 
fendant Young to set aside a default judgment of more than three (3) years 
standing when the oversight or neglect must have been condoned or con- 


sidered by the Court as "excusable neglect;" for, certainly , the plaintiff 


must insist and submit that it was "the most inexcusable neglect and over- 
sight.” In Federal Enterprise, Inc., v. Frank Albitten Motors, Inc. (1954), 
it was held: 
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"A default judgment should not be set aside on a showing 
mere carelessness or negligence. The motion must show exc | 
neglect." 

Young's Motion did not show excusable neglect, certainly. 
In Rutland Transit Co. Case, 233 F. 2d 655 (7 CA, 1956), 22 F. 
Serv. 55c.2, Case 2, it was held: 

"A denial of a motion to vacate a default judgment was proper 
where defendant had been guilty of inexcusable neglect." And Cf. 
218 F. 2d 682 (2CA, 1955). | 
In City and County of Honolula (9 CA, 1955), v. U.S., 224 F. 2d 

21 F.R. Serv. 60b.11 Case 2, it was held: 


"A motion for relief from judgment on grounds of 'mistake’ 
| 


must be filed within one (1) year from entry of judgment." 
And in Kiyona v. Clark (DC 1955), 20 F.R. Serv. 60b.29 , Case 1, it 
was held: 
"Even relief on grounds of fraud must be sought within one (1) 
year from date of judgment." 

Cf. Frank v. New Amsterdam Casualty Co. 1961), where motion w 
denied . . 4 F.R. Serv. 2d 60b.24, Case 2. 


W. | 
It is submitted that the Shroyers, Caraways, Hilland, Christopher 
and the Title Company were still defendants in this case on June 1, 1961 
when the ORDER of that date was signed and entered of record, dismissing 
the action against all defendants with prejudice. (See California Brewing 
Company Case,19 F.R.D. 179, at p.181). The Court undoubtedly over- 
looked that angle of the situation when it examined the file and founda 


vicious violation of the Federal Rules of Civil Procedure. 


/s/ Luther Robinson Maddox 


[Filed June 28, 1961] 
ORDER 


This cause having come on to be considered on June 21, 1961, on the 
plaintiffs' motion to vacate and set aside the final order and judgment of 
June 1, 1961, dismissing this action against all of the defendants herein, 
and/or for further and other relief, and after due consideration thereof it 
is by the Court this 27 day of June, 1961, 

ORDERED that the plaintiff's motion be, and the same is hereby denied. 


/s/ Matthew F. McGuire 
Judge 


[Filed May 25,1961] 


ORDER 


This cause having come on for pre-trial on May 16, 1961, and the 
question of the plaintiff's failure to file amended pleadings as directed by 
this Court's order of April 18, 1961, having been submitted to the Motions 
Court in absence of the pre-trial Judges, it is by the Court, this 25th day 
of May, 1961, 

ORDERED and DIRECTED that the plaintiffs file an amended complaint 
to conform with the spirit and letter of the Federal Rules of Civil Procedure, 
within ten days from May 16, 1961, and upon failure to so do this cause will 
be dismissed with prejudice. 


/s/ Matthew F. McGuire, 
Judge 
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[Filed May 26,1961, Pursuant to FIAT of Judge Matthews] 


PLAINTIFF'S MOTION FOR AN EXTENSION OF TIME 
WITHIN WHICH TO COMPLETE DISCOVERY AND MAKE 
FURTHER AMENDMENTS TO PLEADINGS THAT MAY 

BE DEEMED DESIRABLE PURSUANT TO PRETRIAL IN- 
STRUCTIONS IN MEMORANDUM OF CHIEF JUDGE OF 
JANUARY 29, 1960, AND LOCAL RULE 12 OF SAME DATE 
AMENDED (SEE MEMORANDUM ENTRY ABOVE) 


Plaintiff moves the Court: 


(1) To pass an order taking the above-entitled cause from the) 


Calendar; or in the alternative, 

(2) To extend and enlarge the time for trial of this case from 
1, 1961, to some reasonable date within which Plaintiff may be able to com- 
plete his discovery herein and make whatever further amendments to his 
pleadings that he may find desirable after the case is at issue. 


And as reasons therefor, Plaintiff says: | 


1. This case was not at issue on the 11th day of April, 1961, when 
Judge McGuire, upon his own motion (sua sponte) , when other matters were 
before him, such as a motion to transfer this case to Baltimore and|com- 


bine it with that companion case for trial, a motion to quash a subpoena and 
cancel NOTICE to take the Deposition of one Carlin, and another motion to 
enforce sanction upon defendant Elmer L. Young, the General Manager of 
the defendant District Supply, Inc., for failure to obey the NOTICE to take 
his deposition on March 4, 1961: The rulings of Judge McGuire on April 
11, 1961, (order signed on April 18, 1961), as to all motions before him at 
that time were a denial thereof and this case was set for pretrial on May 
16,1961, and trial on June 1, 1961, over objections of counsel for plaintiff. 
There are motions now still pending in this case and the case is not at is- 
sue, yet case was set for pre-trial and trial contrary to instructions con- 
tained in the Chief Judge's Memorandum of January 29, 1960, and Local 
Rule 12 as amended on that date. Moreover, discovery has not yet been 
completed that was under way at that time. 

2. On May 16,1961, Plaintiff appeared before the Pretrial Examiner 
in accordance with Judge McGuire's Order of April 18, 1961, and at that 
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time had filed four days previously with said Examiner a Pre-trial State- 
ment, although the case was not ready for such proceedings, and on that 
date certain defendants by their attorneys appeared, also, and filed on that 


date, untimely, their Pre-trial Statements (in violation of the Local Rule 12 


and Memorandum on trial procedure of the Chief Judge) , which was objected 
to by the plaintiff and a request made of the Pretrial Examiner to enter a 
default against these defendants, in accordance with the provisions of Pre- 
trial Memorandum and the Local Rule 12 as amended. The Pretrial Exam- 
iner refused to enter a default saying he had discretion in the matter, al- 
though he had none under the Rule, and the Pretrial Examiner forthwith took 
the matter, over objections of counsel for the plaintiff, to Judge McGuire in 
the absence of Judge Matthews, the Pretrial Judge, due to her reported ill- 
ness, 

3. On that date, to-wit, May 16,1961, Judge McGuire ruled from the 
Bench, sua sponte, that he would give Plaintiff ten (10) days within which to 
amend his pleadings to conform to the Federal Rules, although pleadings had 
been approved by several other Judges as being sufficient prior thereto, be- 
fore whom the case had already been in this court; and Judge McGuire fur- 
ther ruled that if such amendments were not made by Plaintiff within the ten 
days allowed him, the case would be dismissed with prejudice -- all of this 
over objections of Plaintiff. Judge McGuire further ruled on a motion of 
the defendant Young to set aside a default judgment that had been entered 
against him on May 3, 1958, more than three years prior thereto, that it 
would be granted; however, the Court changed his ruling later only to per- 
mit the filing of such motion, thereby allowing Plaintiff to file objections 
thereto, which was done. This motion was presented and served upon Plain- 
tiff without Notice to him on that date. Thereafter, another Notice was re- 
ceived from the Assignment Commissioner saying that another Pretrial 
Statement was due on May 29, 1961, and that another Pretrial would be held 
on May 31, 1961, thereby indicating that the trial of this case would be held 
on June 1, 1961, the very next day, as formerly set by Judge McGuire's 
Order of April 18,1961. 
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4. Local Rule 12 as amended on January 29, 1960, says (12(b)); 
"If any party fails to file with the Pretrial Examiner timely his 
pretrial statement, the Examiner shall act as provided in the case of 
failure to appear for pretrial hearing."' And, further, "If counsel for 
the defendant fails to appear at that time set for pretrial hearing be- 
fore the Pretrial Examiner, the Examiner shall enter his default.” 
(Emphasis added) | 
This language appears to be mandatory and the Pretrial Examiner hs no 
discretionary powers. Moreover, this language is almost the identical 
language of the Pretrial Instructions in Memorandum of the Chief Judge of 
January 29,1960. See 6, under II, Memorandum Instructions of Chief Judge: 
"Filing and Service: Pretrial statement of counsel shall be filed 
with the Pretrial Examiner and served upon opposing counsel at least 
forty-eight hours before time fixed for Pretrial hearing." | 
And, further, Local Rule 12, as amended on January 29, 1960, says: | 
"(h) PRETRIAL PROCEEDINGS. Hearings before the Pretrial 
Examiner shall be conducted pursuant to the 'Pretrial Instructions 
to Counsel’ approved by the Court, * * *" | 
See, also, | 
"IV. MOTIONS. (1) Pending Motions: If there is a motion 
pending in any case set down for pretrial, the Pretrial Examiner will 
continue the pretrial until after disposition of such motion." | 
And, further, 
'(2) Request for furtherDiscovery: If at the pretrial hearing 


request is made by counsel for leave to take a deposition or «x * or 
other further discovery and opposing counsel does not object thereto, 
the Pretrial Examiner may grant the request with the proviso that 
such further discovery shall not interfere with the trial date of the 
case, and will note such action in the pretrial order." And, 
(3) Request to File Motion: If opposing counsel objects to the 
requested discovery or if counsel desires to file any other motion, 
he shall prepare such motion in writing and apply to the Pretrial 
Judge for leave to file it, pursuant to Local Civil Rule 11(f)." 
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See, also, 5(d) and (e) under II, in Pretrial Instructions, where it is 


"Removal from Ready Calendar: If in any case set for Pretrial 
it appears to the Pretrial Examiner that the case is not in a posture 
for pretrial and should be removed from Ready Calendar, he will so 
recommend and submit the matter to the Pretrial Judge for decision. 

'(6) Assignment for Pretrial: Cases will ordinarily be set 
down by the Assignment Commissioner for pretrial hearing as they 
are reached on the Ready Calendar." 

5. The defendant Young has complicated and made great confusion in 
this case, through his attorneys' gross neglect and oversight, which is in- 
excusable, if they represented Young on May 3, 1958, when that default judg- 
ment was entered against him. Young's motion for setting aside said judg- 
ment refers to Interrogatories answered on June 9, 1958, but he failed to 
refer to the fact that many motions were made necessary to force him to 
file answers to Interrogatories, under Rule 33, FRCP, and that Young was 
ordered to file answers to certain Interrogatories under sanction, as well 
as other defendants herein, and thereby delayed and obstructed proceedings 
for many months, which defendants have attempted to charge up against the 
plaintiff (See files and transcript of proceedings before Curran, J., on June 
23,1958, pp. 48 et seq., and September 5, 1958, p. 13, which speak volubly 
and eloquently against defendant Young). Defendant Young deserves no sym- 
pathy (see purported answers not under oath, of September 8, 1958, ordered 
by the Court). The record shows in this case that certain defendants and 


many interested witnesses caused these proceedings to be held up and de- 


ma 
layed unreasonably for, monthsby requiring pressure to be brought to bear 


upon them to force answers to questions, under Rule 33, and to appear for 
the taking of their depositions under the expensive method. Witnesses Gali- 
her, Meatyard, Beatty, Donnelly , Caraway and Newton, held up matters for 
more than a year, roughly speaking without examining the record in detail, 
by motions to quash subpoenas and cancel notices, etc., in connection with 
the taking of their depositions. 


6. And further reasons and authorities that may be presneted at the 
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oral hearing hereon. It is, therefore, submitted that this motion should be 
granted, in view especially of such extraordinary developments and pro- 
cedure, and the case taken from the Ready Calendar until it is at issue, all 
motions cleared away, and all desirable discovery completed. | 

/s/ Luther Robinson Maddox 
(Sworn to at Bottom on Facts) 


[Filed March 4, 1959] 


MOTION TO FIX NEW TIME AND 
PLACE FOR TAKING OF DEPOSITION 


Defendants Raymond O. Shroyer and Mary K. Shroyer respectively 
move the Court to order that their depositions, now scheduled to be taken 
March 7, 1959, at ten o'clock, a.m. and two-thirty o'clock, p.m. respectively 


in Baltimore, State of Maryland, be rescheduled to be taken on Tuesday, 
| 
March 10, 1959, at ten o'clock a.m. and two-thirty o'clock, p.m. respective- 
| 


ly, at any location within Washington, District of Columbia, and assert grounds 

in support thereof as follows: 

1. It would suit the convenience of the deponents for the depositions 

to be taken March 10, 1959, within the District of Columbia. 

2. All counsel of record maintain offices within Washington, District 

of Columbia. 

3. And for such other and further reasons as may be urged upon oral 
hearing hereof. 

/s/ Ferdinand J. Mack 


Attorney for defendants Raymond O. 
Shroyer and Mary K. Shroyer 


NOTICE OF MOTION | 
Please take notice that the above-entitled motion will be brought on 
for hearing before Judge Matthew F. McGuire of the United States District 
Court for the District of Columbia, at ten o! clock, a.m. on March 5; 1959. 
/s/ Ferdinand J. Mack 


[Filed March 11, 1959] 
ORDER 


This cause having come on to be heard on the motion of defendants 
Raymond O. Shroyer and Mary K. Shroyer to continue the taking of their 
depositions upon an oral examination, set for March 7, 1959, at ten o'clock 
a.m., and two-thirty o'clock, p.m., respectively, in Baltimore, Maryland, 
and for rescheduling of said examination in Washington, District of Colum- 
bia, on Tuesday ,March 10, 1959, and said motion having been considered 
by the Court, as a preliminary matter, it is this 11th day of March, 1959, 

ORDERED: That the motion of the defendants Raymond O. Shroyer 
and Mary K. Shroyer to continue the taking of their deposition upon an oral 
examination, set for March 7, 1959, and a rescheduling of said date for an 
examination, be and hereby is, denied. 


/s/ Matthew F. McGuire, 
Judge 


(ON LETTERHEAD OF MADDOX) 


April 2, 1959. 
Dear Judge McGuire: 

Referring to the Order of Denial of Plaintiff's motion, dated March 
19,1959, and entered of record on same date, requesting continuance and 
rescheduling of NOTICE to take depositions of Raymond O. Shroyer and 
Mary K. Shroyer, and for other relief, it is requested that Your Honor place 
in the record of this case your reasons for such denial; for it is believed 
that it may be very material and important to Plaintiff in any further pro- 
ceedings he may have or take in the United States District Court for the 
District of Maryland in connection with the depositions of the said Shroyers. 

Respectfully yours, 
/s/ Luther Robinson Maddox 


(SEE PLAINTIFF"S MOTION TO CONTINUE AND RESCHEDULE 
NOTICE AND DATE FOR TAKING DEPOSITIONS OF RAYMOND 
O. SHROYER AND MARY K. SHROYER AS WITNESSES FOR 
PLAINTIFF, ETC. (FILED MARCH 19, 1959) -- IN MARGIN; 
"DENIED 3/19/59" MC GUIRE, J.") | 


[Filed March 19, 1959] 
ORDER | 


The motion to continue and reschedule notice for taking of deposition 
of Raymond O. Shroyer and Mary K. Shroyer as witnesses for the Plaintiff 
upon an oral examination, filed March 19, 1959, and served upon opposing 
counsel March 18, 1959, having been called to the Court's attention as a 
preliminary matter, and argument by movant having been heard, it is by 
the Court this 19th day of March, 1959, | 

ORDERED, That the motion to continue and reschedule Notice and 
date for taking of depositions of Raymond O. Shroyer and Mary K. Shroyer 
as witnesses for Plaintiff upon an oral examination be and the same is here- 
by denied. 


/s/ Matthew F. McGuire 
Judge 


[Filed April 1, 1959] 


MOTION OF RAYMOND O. SHROYER AND MARY 
K, SHROYER FOR PROTECTION OF DEPONENTS 
Raymond O. Shroyer and Mary K. Shroyer, proposed deponents here- 
in, move the Court, for their protection, to order that their depositions 
which have been noted herein, tentatively for April 4, 1959, not be taken, 
and assert grounds in support thereof as follows: 


1. In response to subpoenas served upon them, Raymond O. Shroyer 
and Mary K. Shroyer responded to have their depositions taken on March 7, 
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1959, at ten o'clock, a.m. and two-thirty o'clock p.m., respectively , ac- 
companied by counsel, At that time Plaintiff, pro se, took only a limited 
deposition of each of the witnesses and terminated the depositions. 

2. Subsequent to the depositions taken on March 7, 1959, Mr. Maddox 
moved to continue those depositions and to reschedule those depositions. 
By order of this Court dated March 19, 1959, Mr. Maddox'x motion to con- 
tinue and reschedule the depositions of Raymond O. Shroyer and Mary K. 
Shroyer was denied. 

3. On March 24, 1959, counsel for Raymond O. Shroyer and Mary K. 
Shroyer wrote the Honorable W. Calvin Chesnut, Judge, United States Dis- 
trict Court for the District of Maryland, a copy of said letter being attached 
hereto and made a part hereof and designated Exhibit A. 

4. Further depositions of Raymond O. Shroyer and Mary K. Shroyer 
constitute oppression, abuse of the rules of discovery of the Federal Rules 
of Civil Procedure and impose unwarranted hardship upon the prospective 
deponents. 

/s/ Ferdinand J. Mack 


(SEE OPPOSITION OF PLAINTIFF FOR PROTECTIVE 
ORDER OF SHROYERS, AND FOR OTHER RELIEF, 
FILED APRIL 7, 1959) 


[Filed April 28, 1959] 
ORDER 


The motion of Raymond O. Shroyer and Mary K. Shroyer for a pro- 
tective order that their depositions, set for April 4, 1959, not be taken, 
came on for hearing and argument in open court, and upon con sideration 
thereof, it is this 28th day of April, 1959, ORDERED: 

1. That the motion of Raymond O. Shroyer and Mary K. Shroyer 
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for a protective order be, and hereby is, denied; and, 

2. It is further ordered and directed that the depositions of Mary K. 
Shroyer and Raymond O. Shroyer will proceed at the designated place in 
NOTICE and subpoena served upon them on March 30 and 31st, respectively , 
1959, on Saturday, May 2, 1959 at 10 A.M. | 


/s/ Alexander Holtzoff 
Judge 


(SEE PLAINTIFF'S MOTION FOR ADJUDICATION IN CON- | 
TEMPT RAYMOND O. SHROYER AND MARY K. SHROYER, 
WITH EXHIBITS, FILED JUNE 10, 1959 -- NO OPPOSITION 
FILED) 


(PLAINTIFF'S MOTION TO HOLD IN CONTEMPT JAMES 
LEWEY CARAWAY, B. AUSTIN NEWTON, JR., AND RAY- | 
MOND O, SHROYER, FOR SUPPRESSING EVIDENCE AND | 
OBSTRUCTING JUSTICE IN A FEDERAL COURT; AND, | 
FURTHER, FOR CARAWAY'S FAILURE TO OBEY SUB- 
POENA DUCES TECUM AND ANSWER PROPER QUESTIONS 
IN AN ORAL EXAMINATION; AND/OR FOR SUCH OTHER 
AND FURTHER RELIEF AS JUSTICE MAY REQUIRE, | 
FILED AUGUST 10, 1959) 


[Filed August 11, 1959] 


OPPOSITION OF THE DEFENDANT 
RAYMOND O. SHROYER TO PLAINTIFF'S 
MOTION TO HOLD HIM IN CONTEMPT 


The defendant Raymond O. Shroyer opposes the motion of plaintiff 
to adjudicate him in contempt, upon the following grounds: 


1. The defendant Raymond O. Shroyer is not a defendant in this ac- 


tion. Original service of process upon him was quashed, and the defendant 
is now a defendant in a civil action in the United States District Court for 
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the District of Maryland, at Baltimore, Maryland, also filed by this plaintiff, 
arising out of the same subject matter. This defendant has in no way vio- 
lated any order of this court, or committed any acts for which this court 
might hold him in contempt under Title 18, Section 401, United States Code. 
2. For such other and further grounds as may be urged upon oral 

hearing of this motion. 

/s/ Arthur J. Hilland 

/s/ Ferdinand J. Mack 


[Filed Sept. 18, 1959] 


OPPOSITION TO MOTION TO HOLD IN CONTEMPT 

JAMES LEWEY CARAWAY AND B. AUSTIN NEWTON, JR. 

The defendant, James Lewey Caraway, and his attorney, Austin New- 
ton, object to the granting of the motion to hold James Lewey Caraway and 
his counsel in contempt and for reason therefor submits the attached affi- 
davit. 

/s/ Austin Newton 


AFFIDAVIT 


District of Columbia, ss: 

Comes now Austin Newton deposes and says that he is the Attorney 
for the defendant , James Lewey Caraway, that to his personal knowledge 
this said defendant did say under oath that there had been left in the Senate 
Office Building by one Raymond O. Shroyer certain records that belonged to 
the said Raymond O. Shroyer. That the defendant, James Lewey Caraway, 
had no rights or interest to those records and that Raymond O. Shroyer 
sought their possession and they were delivered to him. That Mr. Caraway 
had indicated that he would obey any Court Order to release Mr. Shroyer's 
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| 
records but that no such order has ever been issued by this Court. That 
there has never been any admission by the defendant that he had any interest 
in the aforementioned records. Affiant says in reference to the subpoena 
duces tecum served upon the said Caraway that the records will indicate 
that Mr. Caraway did not make physical delivery of the records to/Mr. 
Shroyer but that delivery was made by some employee at the Senate Office 
Building , just which employee Mr. Caraway does not know. That is the only 
information he could give. 
/s/ Austin Newton | 
Subscribed and sworn to before me this the 17th day of September 1959. 


/s/ Therese M. Tangora 
Notary Public 


My commission expires 1/2/61 


[Filed Oct. 2, 1959] 
ORDER 


Upon consideration of the motion of the plaintiff to hold in contempt 
the defendant James Lewey Caraway, his attorney B. Austin Newton and the 
defendant Raymond O. Shroyer, and oral argument having been had thereon, 


it is by the Court this 2d day of October, 1959, 

ORDERED that the motion to hold the defendant James Lewey Cara- 
way, his attorney B. Austin Newton and the defendant Raymond O. Shroyer 
in contempt be and the same hereby is denied. 


/s/ Alexander Holtzoff, 
Judge 


[Filed June 29, 1960] 


ORDER 


This matter came onto be heard before the Court on June 28, 1960, 
on motion of the plaintiff for "An Order Directing Richard W. Galiher, F. 
Arcie Meatyard, Jr., Arthur J. Hilland, Benjamin W. Guy, 2d, Ferdinand 
J. Mack, and Others, As Shown Below, to Answer Certain Questions, As 
Witnesses in the Above-Entitled Cause, Fully and Responsively, in Accord- 
ance with Rules 26 and 33, Federal Rules of Civil Procedure; and/or For 
Such Other and Further Relief as Justice and the Law Construing Those 
Rules May Require “and it appearing to the Court that the questions which 
the plaintiff seeks to have answered call for information which is either ir- 
relevant to these proceedings or privileged as a result of the attorney - 
client relationship, it is by the Court, this 29th day of June, 1960, 

ORDERED that the motion be, and the same hereby is, denied. 


/s/ George L. Hart, Jr. 
Judge 


Copy mailed to: (June 29, 1960) 
Luther Robinson Maddox 
Woodward Building, 
Washington, D.C. 

Attorney for Plaintiff 


/s/ James E. Hogan 


[Filed August 10, 1960] 
ORDER 


Upon consideration of the plaintiff's motion to vacate and set aside 
the order and judgment of this Court, dated June 29, 1960, denying his mo- 
tion for an order directing certain witnesses to answer questions which 
they refused to answer upon oral examination, and for such other and fur- 
ther relief as justice might require and for a reconsideration and an oral 
hearing thereon, it is by the Court, this 10th day of August, 1960, 
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ORDERED that the plaintiff's motion be, and the same hereby is, 


denied. 


/s/ George L. Hart, Jr. 
Judge 


(Filed Tila 9,/960) 


PLAINTIFF'S MOTION TO VACATE AND SET ASIDE 
ORDER AND JUDGMENT OF JUNE 29, 1960, 
DENYING PLAINTIFF'S MOTION FOR AN ORDER * * * 
(SEE ORDER ABOVE) 

Plaintiff moves the Court: 

(1) To vacate and set aside the order and judgment of June 29, 1960, 
in the above-entitled cause, denying Plaintiff's motion for an order direct- 
ing certain witnesses to answer questions that they refused to answer upon 
an oral examination on this motion; and/or 

(2) For such other and further relief as justice and the law may re- 
quire in event this motion is denied, pursuant to Public Law No. 85-919, 
Approved September 2, 1958. | 

As reasons therefor, Plaintiff says: | 

1. It is believed the court erred, as a matter of law, and was unrea- 


sonable in allowing and fixing his time as only forty five minutes within 


| 
which to present and argue his matters involved before the Court on June 29, 


1960, when there were about seventy-five questions and matters involved 

to be passed upon. It will be remembered, of course, it is suggested, that 
the court referred, at the outset of the hearing, to the five (5) hours requested 
as an estimate within which to cover these matters and the court ruled that 
our United States Court of Appeals allowed only forty-five minutes for an 
argument in their cases on appeal and that forty-five minutes would ‘be al- 
lowed Plaintiff, and no more. It is submitted, therefore , most earnestly 

and respectfully that the record in this case shows very clearly that this 
time limit set for the plaintiff was unreasonable and arbitrary under the cir- 
cumstances, and that the matters involved could not possibly be covered 
properly in forty-five minutes. Plaintiff further suggests that just recently 
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he was before a Federal Judge in another jurisdiction on exceptions to inter- 
rogatories posed under Rule 33 in a case, which was not quite so involved 
as these matters are, and that Judge spent substantially all day in having 
the questions and answers read before he made his ruling. This was al- 
most an identical situation as this -- only under Rule 33. Moreover, this 
court's attention is invited to the fact that at the hearing on June 29, 1960, 
no witness appeared or had a representative present except Mr. Hilland and 
Mr. Mack; they were represented by Mr. Hogan. That fact was called to the 
attention of the court by the plaintiff at the time. 

2. In the order of June 29, 1960, this court found that the questions 
which the plaintiff sought to have answered called for information that was 


either irrelevant to the proceedings in the case before him or privileged as 


a result of attorney-client relationship. This finding is contrary to the Rules 
of Civil Procedure and the great majority of decisions in the Federal Courts 
on the subject matter, Plaintiff believes, and if the court would have permit- 
ted him a reasonable time for presentation of the matter, that fact would 
have been discovered and realized. Plaintiff was not even given the time to 
cover Mr. Galiher's situation; then there were following him matters con- 
cerning Mr. Meatyard, Mr. Hilland, Mr. Mack, Mr. Guy, and Mr. Donnelly. 
Too, it should be pointed out that the matter of Mr. Young not swearing to 
his answers under Rule 33, and as directed by this court was not even cover- 
ed or considered, at all (See Flaintiff's motion, p. 9, Sec. VIL, filed June 6, 
1960), either by the finding or the order of June 29,1960. That point cer- 
tainly had nothing to do with the Attorney-client relationship or privileged. 
Mr. Young was directed by this court to get his answers in by four o'clock 
that day, and Rule 33 required it to be swornto. That is a statutory rule. 

3. The posed interrogatories and purported answers, generally, of 
defendant Charles Visek, the President of the District Supply, Inc., Mr. 
Galiher's clients, show that any privilege that might have been claimed, in 
the beginning, was waived when he made answers to questions on those sub- 
ject matters. His interrogatories (16) posed under date 7/16/57, objections 
#9 and #16 under date of 7/16/57, and purported answers to all but #9 
and #16 under date of 7/23/57; supplemental interrogatories (9) posed 
under date of 11/15/57, and purported answers thereto of 12/17/57, also 
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Opposition of 12/30/57; Judge Laws directed answers fully and completely 
to #5 and #6 under date of 1/17/58; then see purported answers to #5 and 
#6 of 3/21/58 and 1/27/58, and Judge Lett's order of 3/31/58. If sufficient 
time had been allowed Plaintiff the court could have been convinced, it is 
believed, that no attorney-client relationship nor irrelevancy should have 


any effect under the circumstances existing herein as to Charles Visek or 
the District Supply, Inc., as Charles Visek represented himself and the Dis- 
trict Supply, Inc., when he answered those interrogatories on the matters 
involved. 

4. Now, as to Stanley Visek's situation: He was Vice President and 
Treasurer of the District Supply, Inc., and Director. See his interrogatories 
(16) under date of 5/21/58; he filed objections to #5, #10, #15, #16, under 
date of 5/29/58; his purported answers were filed under date of 6/12/58, 
and supplemental answers to #15 under order of Judge Curran 6/25/ 58. 


Time was not allowed to go into this situation; he was an officer and a Di- 
rector of the defendant corporation, and was answering accordingly , pre- 
sumptively. | 
5. As to Elmer L. Young, General Manager and Director of the Dis- 
trict Supply, Inc., he was also answering for himself individually and for 
the corporation. See interrogatories under date of 5/21/58 (21), and an- 
swers generally almost identical with Stanley Viseks' answers, objected 
to #5, 12, 20, 21; see also purported answers of 6/12/58 and Judge|Curran's 
order of 6/25/58, and also supplemental answers to #12 and #20 under date 
of 9/8/58, 
6. As to Samuel J. Smith, Accountant for the District Supply), Inc.: 
See interrogatories posed (25) under date of 5/24/58, and his purported an- 
swers of 7/1/58; also Judge Curran's order of 9/17/58, directing answers 
fully , responsibly and completely, etc., then supplemental answers, under 
order of 9/17/58. 


ry | 
7. As to Frank George Porrecf, employee and former Director of 


District Supply, Inc., see interrogatories posed to him (22) under date of 
6/21/58, and his purported answers of 7/16/58; also order of Judge Curran 
9/17/58, directing him to answer fully, responsively and completely #2(b), 

| 
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2(c), #4 and 5(b); note also supplemental answers under date of 9/22/58, 
under order, on #2(b), 2(c), 4 and 5(b). 
8. If all of those matters referred to above had been properly por- 


trayed and considered, it is believed the court would have found that Mr. 
Meatyard and Mr. Galiher would have had nothing to hide behind, as a mat- 
ter of law, so far as privilege was concerned and that the information called 
for was relevant and proper under the rules, and should have been given. 
Recent decisions and the text books support this position. Witness Meat- 
yard does not even represent any of the defendants in this case and it is 
difficult to see how he could come under privilege of any kind; moreover, 
the questions posed to him were relevant to the subject matter involved 
herein and truthful answers thereto would certainly be admissible at the 
trial of this case, and not only, generally , leading to admissible evidence. 
He was only a witness. 

9. Now, as to Arthur J. Hilland and Ferdinand J. Mack, who repre- 
sent the defendants Shroyer: The matters wherein these witnesses were 
involved were not gone into and given proper consideration by the plaintiff, 
under the court's direction that he could have only forty-five minutes time 
for everything involved in the hearing on June 29,1960. The depositions 
of the Shroyers that were not gone into, filed in this case, speaks for it- 
self, and should have been gone into and material and pertinent portions 
thereof brought to the court's attention. Mack and Hilland could not claim 
any privilege under attorney-client relationship, nor could they claim under 
well established law that the information asked for was irrelevant to the 
subject matter involved in this case. Moreover, privilege is a matter to 
be claimed by the client, and not for an attorney; if they ever could have 
claimed any privilege, it was waived by the Shroyers when they testified 
on oral examination concerning the matters involved. The law is very 
clear on waiver. These witnesses were sworn to tell the truth and the 
whole truth, and it is believed under the construction of the Federal Rules 
on discovery, they should not only answer all questions posed to them which 
called for information that is relevant to the subject matter involved here- 
in but should be required to answer the catch-me-all question that Mr. Hogan 
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laid so much stress on in that such an answer might reflect, and should, all 
information available to these witnesses in accordance with the question posed. 
10. As to Benjamin Walter Guy, I, this witness was an agent for At- 
torney Arthur J. Hilland and passed along the case to him after Plaintiff was 
no longer representing defendants Shroyer, but he was conferring with the 
said Raymond O. Shroyer before Plaintiff was out of the cases representing 
as attorney the Shroyers, on-to-wit, September 10,1956. The recprd in this 
case shows Mr. Guy had the practice of, and habit for, passing cages on mat- 
ters to the said Witness Hilland. The depositions on file in this case of Mr. 
Guy and Mr. Mann speaks volubly in this connection, and the Shroyers' depo- 
sitions show neither Guy nor Mann were ever their attorney, and dlso testi- 


fied under an oral examination concerning matters involved in the answers 


| 
to questions that were posed to Mr. Guy, hence waived all possible privilege. 


These matters were not permitted by the court to be gone into, for lack of 
time. Sufficient time should have been allowed the plaintiff to go into these 
matters. The information sought by the plaintiff was not only leading to ad- 
missible evidence but was absolutely admissible at the trial of the case, un- 
der the well established law of evidence. There was no attorney-client re- 
lationship involved here or privilege. ‘Mr. Guy’ should have been required 
to answer the questions posed to him by the plaintiff. 
11. As to Mr. Donnelly, an employee of Galiher & Stewart, represent- 
ing the District Supply, Inc., and others: The question asked of him was rele- 
vant and material to the subject matter involved herein; a truthful| answer, 
full and responsive, would not only be admissible as evidence to be admitted 
at the trial, but could possibly lead to admissible evidence, at the same time. 
It is believed that a proper answer would show express malice not only im- 
puted to their clients in this conspiracy case but would definitely be attribut- 
able to them through that agency, and most material and relevant to the is- 
sues and matters involved in this case, under the charge of maliciously in- 
terfering with an employment contract or contracts in this civil conspiracy 
tort case, as well as the allegations on the breach of implied warranty under 


an Assignment and Power of Attorney that consisted of one contract. 
| 
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12. The law is very clear on all these points involved, Plaintiff sub- 
mits, and such authorities, therefore, which he considers controlling will be 
set forth or referred to in Points and Authorities attached hereto and made 
a part hereof, for the record. And there may be other reasons and authori- 
ties that will be presented to the court at the oral hearing hereon, if granted; 
and it is earnestly requested that an oral hearing on this motion be granted, 
as it is believed the plaintiff can convince this court, if given a reasonable 
time within which to go into these matters, and he can show that the court's 
ruling made on June 29’, 1960, is in error, and that the questions posed to 
witnesses should be answered fully and responsively. It is well understood, 
of course, that this discretion must be judicial discretion, sound and reason- 
able, and consshant with law and justice, and not arbitrary and capricious. 
Plaintiff submits this most earnestly and respectfully. 


Luther Robinson Maddox, Pro Se, 
Marie Flynn Maddox 


By: /s/ Luther Robinson Maddox 


[Lilad Julie &,/F62) 
PLAINTIFF'S MOTION FOR AN ORDER * * * 
(SEE ORDER OF JUNE 29,1960, Supra) - 


Plaintiff moves the Court for an Order: 

(1) Directing Richard W. Galiher, F. Archie Meatyard, Jr., Arthur J. 
Hilland, Benjamin W. Guy, 2d, Ferdinand J. Mack, and others, as shown be- 
low, to answer certain questions, as witness in the above-entitled cause, 
fully and responsively, in accordance with requirements of Rules 26 and 33, 
Federal Rules of Civil Procedure; and/or 

(2) For such other and further relief in the premises as justice and 
the law construing those rules may require. 

As reasons therefor, Plaintiff says: 

1. Certain witness as shown below refused and failed to answer cer- 
tain questions, fully and responsively, upon an oral examination at the taking 
of their depositions by Plaintiff; and at least one other failed to swear to his 
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answers to interrogatories after the court had ordered him to answer cer- 
tain questions that he had refused to answer (filed 9/8/58). See Transcript 
of Proceedings, p. 13, before Judge Curran, on September 5, 1958.) And, 
then, such answers as were provided were not gotten in as the court directed 


on time. 


2. The Points and Authorities attached hereto, in support hereof, are 
referred to and made a part hereof by this reference. 


I, 


RICHARD W. GALIHER, WITNESS -- ORAL EXAMINATION 
FEBRUARY 27, 1960 (Shelburne, Reporter): | 


(Tr. 8) QUESTION: 'Q. What discussions have you had with Arthur J. 
Hilland about this case in which you are being orally examined, where and 
when? * * * (Refused to answer on grounds of privilege, Tr. 11 * _ * IT must 
decline to answer."”) 

(Tr. 11) QUESTION: "Q. Do you recall, Mr. Galiher, the letter of 
February 8, 1957, directed to you and signed by Arthur J. Hilland, a photo- 
static copy of which is in the file in this case, agreeing to enter judgment 
either by consent or confession in Equity Case 17356 at Rockville, Maryland, 
in the amount of $11 ,500.00 in favor of your client, District Supply | Inc., and 


if 
providing therein at the same time that your client, Charles Visek, would 


direct a letter to the District Attorney saying he would have no objections 
to a nolle prosequi being entered in the criminal case charging Raymond O. 
Shroyer with embezzlement, and that criminal case was No. 713-562?" * * * 
(Refused to answer, Tr. 12). 
(Tr. 13) QUESTION: "Q. I show you here what purports to be a copy 
of a letter written by me to Meatyard and Carlin, dated July 1, 1954, and ask 
you to examine that and see whether you ever saw that or knew anything 
about it?'' * * *(Refused to answer, Tr.13) * * * 
"Q. And I take it the letter replying to mine from Meatyard dated 
July 22, 1954, you decline to answer anything about that for the sarhe reason?" 
* * * (Refused to answer, Tr. 15). | 


(Tr. 14) QUESTION: "Q. This letter that was attached, Plaintiff's 
Exhibit No. 1 for identification, a letter dated July 15, 1954, addressed to 
| 


54 


"James C. Christopher, signed by F. Archie Meatyard, Jr., copy to Richard 
W. Galiher, Esquire, you refuse to answer any question about that, as to 
whether you ever saw that before or not?" * * * (Refused to answer, Tr. 
15) * * * (See defendant's Exhibits No. 1 and No. 2, attached to deposition). 

(Tr. 16) QUESTION: "Q. Let me ask you this, Mr. Galiher. Do you 
recall on or about October 30, 1953, you called my former client, Raymond 
O. Shroyer, into your office, and there, without an attorney to advise him, 
and your client present, Charles Visek, obtained his signature to a note or 
paper or document promising to pay your client about $6,400.00?" * * * 
(Refused to answer, Tr. 17) * * * 

(Tr. 17) QUESTION: "Q. Let me suggest this to refresh your mem- 
ory on that and to tie it in to what you have just said, Mr. Galiher, which I 
am sure you can recall, because of its importance. And I want to know 
whether my former client lied to me or whether his statement was correct. 
He stated to me that you and Charles Visek threatened at that time to have 
him indicted by the District Attorney here for embezzlement of funds, and 


that you would refer the matter, his entire matter, to the Internal Revenue 


Bureau in Baltimore for prosecution, is that correct or false 2 ee 
(Refused to answer, Tr. 18) * * * 

(Tr. 18) QUESTION: "Q. You recall, Mr. Galiher, in this same con- 
nection with the letter of February 8, 1957, addressed to you and signed by 
Arthur J. Hilland, that there was a conference in your office between the 
Shroyers, that is, Mary K. Shroyer and Raymond O. Shroyer, Arthur Hil- 
land, yourself and Charles Visek, President of the District Supply, Inc.; 
do you remember such a conference?" * * * (Refused to answer, Tr. 19) *** 

(Tr. 20) QUESTION: "Q. Arthur J. Hilland stated in his testimony 
here under oath that you told him I got my former client indicted, is that 
true or false?" * * * (Refused to answer, Tr. 21) * * * 

(Tr. 21) QUESTION: "Q. Did Raymond O. Shroyer ever confess or 
admit to you or in your presence where you heard it that he had embezzled 
funds as charged in that equity case at Rockville?" * * * (Refused to an- 
swer, Tr. 21) * * * 
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(Tr. 22) QUESTION: "Q. As a matter of fact, Mr. Galiher, in that 
conference prior to February 8, 1957, in your office with the Shroyers and 
Arthur J. Hilland and others, didn't Mrs. Shroyer faint and have tojbe car- 
ried out of the room at one time?" * * * (Refused to answer, Tr. 22) * * * 

(Tr. 24) QUESTION: "Q. Have you heard, Mr. Galiher or anybody say 
in this case, any attorney involved in this case, one way or another, say that 
the plaintiff and his wife, Marie Flynn Maddox, are touched in the head, or 
anyone connected with this case in any way, or words to that effect?" * +e 
(Refused to answer, Tr. 25) * * * | 

(Tr. 25) QUESTION: "Q. Has your client, the District Supply , Inc., 
received any money from that judgment for $11,500 in that equity case?" 


A. Idecline to answer * * *" | 


(Tr. 26) QUESTION: "Q. Do you know that Mr. Hilland's testimony 
in this case that is in the record already states that he has heard attorneys 
in this case say that the plaintiff in this case and his wife, Marie Flynn Mad- 
dox, are touched in the head, or words to that effect?" * * * (Refused to 
answer, Tr. 26) * * * 

(Tr. 26) QUESTION: "Q. Do you know, Mr. Galiher, that my former 
clients have brought charges against me with the Grievance Committee of 
the United States District Court? Do you know anything about those charges? 
A. No, Ido not. * * * (This witness recalls what he wants to recall very 
Clearly, and what he doesn't want to recall his memory is bad) Tr. V1 Bi Sakae 

(Tr. 27) QUESTION: "Q. Do you know, Mr. Galiher, or are you fa- 
miliar with the answer that Raymond O. Shroyer made to that amended com- 
plaint filed with the court in the Rockville equity matter about February 1. 
1956, which he swore to, and which I will read into the record here, I will 


read paragraph 5 of that answer and ask you whether those charges are 
true or false that he made under oath there: 
15. As to Paragraph 10, this defendant says that he did exe- 
cute such an agreement for $6399.42, and did turn over 1 000 shares 

of stock of plaintiff corporation at a book value of more than $4,000 


for forbearance on such claim for 90 days, but it was under duress, 


coercion and high pressure tactics in the office of the attorneys for 
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" "the plaintiff corporation and the presence of the now president of 

said corporation and elsewhere with a threat that if such paper was 

not executed and the said stock turned back to the corporation, the 

matter would be turned over to the District Attorney's Office and the 

Internal Revenue Bureau for prosecution. This defendant did not have 

at that time advice of counsel and did not know what his rights were 

in the premises, and he further says that any advance of funds to the 

defendant was made with the full knowledge of the then president and 

treasurer, was authorized by the corporation, and all of such funds 

so advanced were returned by this defendant to the plaintiff corporation.' 

"Is that statement made under oath by Raymond O. Shroyer true or 
false?" * * * (Refused to answer, Tr. 29) * * * 

(Tr. 29) QUESTION: ."'Q. Iread here and quote from a paper signed 
by you in CA No. 1664-59, agin Dhitea States District Court for the Dis- 
trict of Columbia, and ask you if that isn't your, Bye statement. It was 
served upon ‘my by mail on October 31, oie és in opposition to a motion of 
plaintiff in that case: 

'''The statements of Mr. Donnelly and Mr. Mack were temperate, 
and fully justified by the record in this case. It is difficult by any 
stretch of the imagination to understand how the plaintiff can construe 
the statement of Mr. Donnelly as slanderous. It is strongly urged 
upon this court that the statements made by both attorneys that are 
allegedly slanderous per se so patently cannot be the basis for a 
charge of slander even if privilege did not attach to the statement. 

To attempt to impute the statements against the defendants, Charles 

Visek, Stanley Visek and District Supply, Inc., is even more ridiculous. 

Those statements were made during the course of a judiciary proceed- 

ing. The reported record demonstrates that the statements were 

pertinent to the issues involved before the court. Accordingly it is 
submitted that this court should not only not permit counsel to file 
such a baseless action, but on its own motion should refer the same 

to the Grievance Committee of the Bar Association for such action as 

it may determine should be taken against the plaintiff for using the 
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" ‘process of this courtto file unsupported and baseless charges against 
so many innocent people as he has done in this case. Galiher & Stew- 
art, by Richard W. Galliher' * * * | 

"Do you remember that statement?" (Tr. 30, Not properly answered, 
Tr. 33) * * * 


(Tr. 36) QUESTION: '"Q. Don't you know, Mr. Galiher, as a lawyer 
that that contract or agreement made in the District of Columbia to dismiss 
that equity case down in Rockville, Maryland, and to dismiss this criminal 
case in the District of Columbia, was void as against public policy , and il- 

| 


legal on the face of it?" * * * (Refuses to answer, Tr. 36) * * * 
tL. 


F, ARCHIE MEATYARD, JR., WITNESS -- ORAL EXAMINA’ ION, 
MARCH 7, 1960 (Shelburne, Reporter): | 
(Tr. pp. 6-7) QUESTION: "Q. Do you know a Charles Visek, the Presi- 
dent of the District Supply, Inc.? A. Ihave met Mr. Visek, yes, sir. 
"Q. And you also know that he acted for such corporation in all matters 
in litigation against the Shroyers in which you were connected concerning 
that corporation, do you not ?"(Tr. 7) "A. At this time, Mr. Maddox, Iam 
going to have to put in the record the very same statement which applied 
to Mr. Galiher and myself signed by District Supply, Inc. and Charles Visek, 
Stanley Visek, Frank Porreca, Elmer L. Young, and Samuel L. Smith," * * * 
(Refused to answer, Tr. 7) * * * See Defendants' Exhibits No. 1 and No. 2 
attached to Galiher's Transcript. | 
(Tr. 8) QUESTION: "Q. Were you present at a meeting or conference 
in Richard W. Galiher's office in this building, the Woodward Building, 
Washington, D.C., just prior to February 8, 1957, where Mr. Raymond O. 
Shroyer, Mary K. Shroyer, his wife, Arthur J. Hilland, Richard W, Galiher, 
and Charles Visek were present? A. In my previous deposition that you 
took, sir, I told you that I did attend a meeting, and I think those were the 
ones present. | 
"Q. Tell us fully and responsively for the record, then, what /took place 
on that occasion? * * * (Refused to answer, Tr. 9) * * * Note Tr.|9. Waiver 
involved. 
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(Tr. 10) QUESTION: "Q. At that conference, Mr. Meatyard, did you 
agree with your client, Mr. Visek, of the District Supply, on how much the 
Shroyers would pay or consent to a judgment for in that equity case at Rock- 
ville?" * * * (Refused to answer, Tr. 10) * * * 

(Tr. 12) QUESTION: "Q. Have you in your file, Mr. Heatyard, a copy 
of the plaintiff's, in this case, petition to intervene, and the order of Judge 


Lawlor, proposed order for Judge Lawlor attached to that petition, filed on 
the 19th day of October, 1956, after this plaintiff was discharged as an at- 
torney for the Shroyers?" * * * (Refused to answer, Tr. 12) * * * See pp. 
Tr. 13-16. 

(Tr. 17) QUESTION: "Q. And then I take it that your testimony is, 
you did not see those Exhibits A, B, and C, the power of attorney there, and 


the assignment of all right, title and interest in that money held in escrow 
by the Fidelity Investment and Title Company? A. I say that I do not re- 
call ever seeing it before the order was signed, that is correct. 

"Q. Did any of the other attorneys in the case ever confer with you 
about that” (petition to intervene, and proposed order that was signed by 
Judge Lawlor on December 18, 1957) "during that period?" * * * (Refused 
to answer, Tr. 17) * * * 

(Tr. 22) QUESTION: "Q. Will you tell me, Mr. Meatyard, now, why 
that $11,000 was raised to $11,500?" * * * (Refused to answer, Tr. 22) * * * 
Note Tr. 23. 

(Tr. 24) QUESTION: "@, Wasn't that agreement, Mr. Meatyard, made 
in Mr. Galiher's office, in the letter of February 8, 1957, signed by Mr. 
Hilland confirming it, an agreement to dismiss the criminal case in the 
District of Columbia here against Raymond O. Shroyer, CA No. 713-56, and 
to consent to a judgment in the similar case at Rockville, Maryland, Equity 
No. 17, 356, in payment for such dismissal covering all other defendants 
and cross-defendants and counter defendants in that case?" * * * (Refused 
to answer, Tr. 24) * * * 

(Tr. 27) QUESTION: "Q. Well, you know that a charge has been made, 
I think, against you, as one of the defendants in the Baltimore Federal Court 
charging or alleging abuse of legal process, do you not?" ** * (Refused 
to answer, Tr. 27) * * * 
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(Tr. 29) QUESTION: "Q. Will you read into the record your prayer 
on that petition?” (Filed February 28, 1957, under which a rule issued) * * * 
(Refused to answer, Tr. 29) * * * | 
(Tr. 30)QUESTION: "Q. * * * Will you examine your file, Mr. Meat- 
yard, and see if you have a petition filed on May 9, 1957, by the Shroyers 
asking that the assignment and power of attorney held by the plaintiff, inter- 
venor and respondent in that equity case be declared null and void or re- 
scinded?" * * * (Refused to answer, Tr. 31) * * * See Tr. 3, where he 
says he has all papers and records that the Subpoena Duces Tecum called for. 
(Tr. 31) QUESTION: "Q. But you will notice in the petition that you 
read from that there was nothing in that that asked that the power of attorney 
giving full control to this plaintiff, intervenor and respondent in that partic - 
ular equity case, about the removal of him as intervenor? And further, I 
might add that the only way that they could get the intervenor out of that case 
as intervenor would be by a motion to vacate Judge Lawlor's order granting 
intervention, is that not correct?" * * * (Refused to answer, Tr. 32) * * * 
(Tr. 32) QUESTION: "Q. * * * Do you have, Mr. Meatyard, in your 
file the answer of this plaintiff, intervenor and respondent in that equity case 
to those two rules to show cause that he filed in that case on May 24, 1957?" 


(Petitions and rules issuing thereunder) * * * Didn't find the papers, although 


he stated on Tr. 3: "A. Ihave everything here that I have had in the case, 
| 


yes, sir." (See Tr. 33, 34) | 
(Tr. 35) QUESTION: "Q. What took place on that date (May 24, 1957, 
before Judge Anderson), for the record? State fully and responsively as far 
as you can." (Refused to answer, Tr. 35) Note: Waiver involved here. 
(Tr. 36) QUESTION: "Q. What did the order say?" (Judge Pugh's 


order of August 6, 1959) * * * (Refused to answer, Tr. 36) Note: Waiver 
involved here, again. See Tr. 
(Tr. 39) QUESTION: "Q. Then you don't know why he made that 
statement (Mr. McInerney, Tr. 38), that he was local counsel for Mr. Gal- 
iher?" * * * (Refused to answer, Tr. 39) * * * 
(Tr. 39, 40) QUESTION: "Q. And further, for the same reason you 
decline to say anything about what happened before Judge Anderson on 
March 20, 1957?"' * * * (Refused to Answer, Tr. 41) * * * Note: Waiver 
involved here; see Tr. 39-42. 
(Tr. 42) QUESTION: "Q. Did you discuss those matters with the at- 
torneys on the other side or anybody connected with that case ?") (Equity 


No. 17,356) * * * (Refused to answer, Tr. 42) * * * 
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(Tr. 45) QUESTION: "Q. What discussions have you had other than 
at that meeting with Arthur J. Hilland about the matters involved in this 
case in which you are a witness, since 1956, May?" * * * (Refused to an- 
swer, Tr. 45) * * * 

(Tr. 46) QUESTION: "Q. You know, Mr. Meatyard, do you not, that 
such agreement as was made here in the District of Columbia between the 
Shroyers and the District Supply, Inc., and others, with reference to dismiss- 
ing a criminal case and consenting to a judgment for $11,500 and costs, as 
was done, is null and void, and of no effect, as against public policy, so far 
as it may affect this plaintiff's interests, a third party?" * * * (Refused 
to answer, Tr. 46) * * * 

(Tr. 48) QUESTION: "Q. Since May 1, 1956, have you discussed any 
matters involved in this case or that equity case out there at Rockville with 
James C, Christopher ?''* * * (Refused to answer, Tr. 48) * * * 

(Tr. 49) QUESTION: "Q. Did Richard W. Galiher get a copy of that 
letter of July 15, 1954, that you wrote to James C. Christopher about the 
settlement of that property sold to the Jebenses by the Shroyers? Will you 
look into your file to refresh your memory on that?" * * * (Refused to an- 
swer, Tr. 49) 

(Tr. 49) QUESTION: "Q. I show you here, Mr. Meatyard, five sheets, 
which I am designating as Exhibit No. 1 for plaintiff in this deposition for 
identification. (Document referred to was marked Plaintiff's Exhibit 1 for 
identification). * * * "And I shall ask you certain questions about each par- 
ticular document. * * * Let's take July 1, 1954, directed to you (Tr. 50), 
by plaintiff in this case. You must have the original, with respect to com- 
promising that equity case at Rockville, No. 17,356." * * * (Refused to 
answer, Tr. 51) * * * See Tr. 49-51. 

(Tr. 51) QUESTION: "Q. For the same reason, you decline to answer 
the question or to say anything about that particular letter of July 1, 1954, 
directed to Meatyard and Carlin, signed by Luther Robinson Maddox, sug- 
gesting a compromise in that equity case at Rockville before any work of 
any consequence by attorneys or others had been wasted in this case, or 
spent, shall Isay?" (Refused to answer -- work product, Tr. 51) * * * 

(Tr. 51) QUESTION: "Q. * * * Now, the letter dated July 22, 1954, 
the same Exhibit, addressed to me, the plaintiff in this case, and signed 


by Meatyard and Carlin, by you, do you decline to answer any questions 
about that for the same reason?" (Refused to answer, Tr. 51) -- work 
product. 
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(Tr. 51) QUESTION: "Q. Now, letter of July 15, 1954, in the same 
exhibit , addressed by you personally to James C. Christopher , Esq,, copy to 
Richard W. Galiher, Esq., with a footnote: 'I hereby agree, as an officer of 
Fidelity Title and Investment Company, that we shall hold in escrow the sum 
of $17,000, pending final determination of equity proceedings 17,356." And 
I take it you decline to answer anything about that, for the same reason?" 
(Refused to answer, Tr. 52) -- work product. 

(Tr. 52) QUESTION: "Q. * * * Now, the letter of September 12, 1956, 
addressed to me, signed by you, for Meatyard and Carlin, copy to Richard W. 
Galiher , proposing to settle all the questions involved in that equity suit for 
$11,000. You decline to answer any questions about that for the same reasons 
as previously stated; is that correct?" (Refused to answer, Tr. 52) -- work 
product. | 

(Tr. 52) QUESTION: "Q. Now, in that same exhibit there ig a letter 
of September 20, 1956, directed to Meatyard and Carlin, attention Mr. Meat- 
yard, and signed by Luther Robinson Maddox, the plaintiff in this case, ac- 
knowledging receipt of your letter of September 12,1956. And you decline 


to answer any questions about that for the same reasons as previously stated?" 
| 


(Refused to answer, Tr. 53) -- same reason. eke | 
(Tr. 54) QUESTION: "Q. Have you ever discussed anything concern- 
ing any of those questions involved in that exhibit (Plaintiff's No. 1) there of 
plaintiff's with Mr. Hilland or Mr. Mack?" (Refused to answer, Tr. 54) -- 
work product. * * * 
(Tr. 56) QUESTION: "Q. Did you ever write a letter to Mr. Hilland 
in 1957, or any other time, suggesting what authorities, or Maryland cases, 
or other authorities, might apply to the situation there with respect to those 
two petitions that we have conferred about here? A. What date was that, 
sir? 
"Q. Did you write such a letter at any time in 1957 about these two 
companion petitions that we have conferred about ?" (Refused to answer, 
Tr. 56) -- Work product, privilege. * * * | 
(Tr. 58) QUESTION: "Q. What is the status, Mr. Meatyard, of that 
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"judgment for $17,500 that the Shroyers consented to and was entered of rec- 
ord by Judge Pugh in that equity case at Rockville? A. Waiting for opinion 
in the Court of Appeals in Maryland. 

"Q. Did they pay over any money to your client at Fidelity Investment 
and Title Company?" (Refused to answer, Tr. 58) -- same reason and work 
product. * * * 

(Tr. 60) QUESTION: "Q. Will you put into the record at this point 
why that $11,000 to settle all matters with your client was raised to $11,500, 
as finally agreed upon?" (Refused to answer, Tr. 60) ** * 

(Tr. 63) QUESTION: "Q. After the answer was filed, Mr. Meatyard, 
by the Shroyers in that equity case in Rockville setting up a counter claim 
and cross-claims for more than a million dollars against your clients and 
others, why did you file a demurrer to delay the matters so long?" (Refused 
to answer, Tr. 63) -- same reason given. * * * 

(Tr. 66) QUESTION: "Q. Do you remember that he (Shroyer) made 
some serious charges under oath in the answer and counterclaim? That is, 
when I say 'he,' the Shroyers, because Shroyer made, Raymond O. Shroyer 
made his under oath, and Mrs. Shroyer adopted his answer in the pleadings. 
Do you remember those charges he made in that? A. Idon't remember 
them, no, sir. 

"Q. Do you remember anything about he was forced to sign certain 
papers in Richard W. Galiher's office, in this building, when Charles Visek 


was present, and Shroyer did not have an attorney with him to cover him? 


Do you remember anything about that? A. No, sir, I can't say Ido. 


"Q. Would it refresh your memory if I showed you a copy of the 
pleading in that case? A. It would not help, because it is a matter of privi- 
lege, again, Mr. Maddox. 

"Q. And you decline to answer, for the same reason? A. Yes." * ae 
(Refused to answer, Tr. 66) * * * 

(Tr. 69) QUESTION: "Q. But on May 24,1957, at that preliminary 
hearing before Judge Anderson, Mr. Meatyard, you were cooperating and 
working with Mr. Mack in arranging books from which he read to Judge 
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"Anderson quoting authorities, were you not?" * * * (Refused to answer, 
Tr. 69) *** 
(Tr. 70) QUESTION: "Q. Why was it you set up in your appendix to 

your brief only a petition to set aside and annul the power of attorney and 


not the assignment, the companion petition?" (Refused to answer, Tr. 70) 
| 


* OK | 
| 


pant | 


It is submitted that if there are any privileges that Mr. Meatyard and 
Mr. Galiher ever could have been allowed to stand on, herein, under work 
product, as contended by these witnesses, it has been waived by the answers 
of their clients to interrogatories, heretofore made that is shown in the file 
of this case. They state, what they wanted to disclose and their memories 
were very bad when they wanted to refuse disclosures (See file). Yet these 
clients opened up all subject matters, wherein these attorneys refused to 
testify under the contentions of privilege and work product, etc., hence any 
rights they may have had otherwise are waived under well established law. 
See Points and Authorities attached hereto. 


Iv. 


FERDINAND J. MACK, WITNESS -- ORAL EXAMINATION, 
September 28,1959 (Shelburne Reporter): 

(Tr. 10) QUESTION: "Q. I see this refers to the matter of the depo- 
sition of the Shroyers that was taken in part on May 2, 1959, and one Mr. 
Pusey, a lawyer of Towson, Maryland, appeared under your direction to 
handle their interests, is that correct? A. Yes."' (See letter of Ward, 
10/29/59, and Transcript in file, p. 10). 

"Q. Who engaged Mr. Pusey?" (See transcript, changed this ques- 
tion of plaintiff). ''A. I didn't. I presume the Shroyers did, but I didn't. *** 

(Tr. 26) QUESTION: "Q. I am asking you to look in there now (in 
file) and see if you have got it, Mr. Mack?" (Letter of September 12, 1956, 
of Shroyer's, addressed to Louis H. Mann, obviously forwarded by Guy to 
Hilland; see Guy's deposition, pp. 3 and 51; Mann's deposition, pp. 5 and 6). 
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A, Jt will take me half an hour to look through it, Mr. Maddox. 

"Q. Because that letter is most material and important. Do you re- 
fuse to look in there to see whether you have got it or not? A. Yes, I won't 
look in my files." * * * (Refused to answer, Tr. 26) * * * 

(Tr. 30) QUESTION: "Q. Didn't you draw those charges? A. Mr. 
Maddox, we have a copy of them in the file that I think were (sic) were sent 
us, or somebody sent us. I have never even read them. 

"Q, Let me see that copy, if you will? A. No, sir. 

"Q. You refuse to let me see it? A. Certainly.” * * * (Refused to 
show copy, yet had testified there was such a paper in the file that he brought 
into hearing) * * * 

(Tr. 34) QUESTION: "Q. Did you ever discuss the matter (file cases, 
etc.) with the Shroyers? A. Well,I wouldn't tell you what I talked about to 
the Shroyers, Mr. Maddox. 

"Q. Shroyer took those records out and burned them? A. I have no 
imowledge of that. * * * (Raymond O. Shroyer testified on May 2, 1959, 
that he took those records out of the Senate Office Building, and burned them, 
his deposition, Tr. 36, 37). This witness cannot claim privilege under the 
facts here shown; his client has waived all privilege that he may have had, 
ifany. * * * 

(Tr. 36) QUESTION: "Q. Do you know, Mr. Mack, of any person or 
persons who may have knowledge of any relevant or material facts in con- 
nection with or concerning the matters involved in the charges and allega- 
tions made by the plaintiff in this case, 1183-57, other than what you have 
stated in your examination up to this time?" (Refused to answer, Tr. 37, 
and evaded). * * * * 


Ve 


ARTHUR J. HILLAND, WITNESS -- ORAL EXAMINATION, 
September 28,1959 (Shelburne Reporter): 


(Tr. 7) QUESTION: "Q. You saw the cancelled checks? A. Yes, sir. 


"Q. Have you got those cancelled checks in your possession now ? 
. That I don't know whether I have or not. 
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"Q. Will you look and see? * * * 
"The Witness: I wouldn't know where to look for them". (Refused 
to answer, Tr. 7 -- see Shroyer's deposition) * * * 
(Tr. 9) QUESTION: "Q. There has been something said in the rec- 
ord somewhere, I think, that I was sufficiently paid for my fees anid expenses 
with whatever cancelled checks you saw for keeping Shroyer out of jail for 
three years, about. Do you think $3500 was sufficient payment for such fees 
and expenses? A. I think you were over-paid. 
"@. What would you have charged him?" * * * (Evaded aus refused 
to answer; see pp. 9 and10,Tr.) * * * 
(Tr. 12) QUESTION: "Q. I show you here a letter dated September 
12,1956, a copy of what purports to be a letter of Raymond O. Shroyer. 
Will you examine that, please, and tell me what you remember about it? 
A. Ihave no recollection of seeing it before. 
"Q. Have you got that letter in your file? A. I don't know. 
"Q. Iam asking you to examine your file and see if you have. A. I 
don't know. If I did it is confidential, I got it from Mr. Shroyer." | * * * 
(Refused to answer or examine his file to see if he had it, although Subpoena 
Duces Tecum call for all papers of this kind). Tr.12. * * * 
(Tr. 22) QUESTION: "Q. Have you any recollection of a letter from 
me to Mr. Meatyard dated July 1, 1954, suggesting that the matter be set- 


tled before any services were performed in the case on either side of any 


consequence, and it would be cheaper for everybody concerned if they 
| 


would arrive at a figure then? A. I have no recollection of ever seeing 
such a thing. | 
"Q@, * * * But Iam asking you if you have got a copy of it in your file 
now?" (Evaded and refused to answer). * * * 
(Tr.50) QUESTION: "Q. Do you know anything about the charges filed 
against this plaintiff, myself, with the Grievance Committee of the United 
States District Court by the Shroyers? A. You mean did I participate in 
them in any way ? 


"Q. Do you know anything about it, have you heard anything about it? 
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"A, I have heard they were filed, but that is all. 
"Q. How did you hear it? A. Somebody made a confidential inquiry 
of me about it, that is the way I heard about it. 
"Q. Who was it that made an inquiry? A. I decline to answer. 


"Q. You refuse to answer the question? A. Yes, sir."' (Refused 


to answer, Tr. 50) * * * 

(Tr. 55) QUESTION: "Q. Well, other than what you have stated in 
your answers to questions herein given up to this time, you know of no fur- 
ther or other relevant facts or matters involved in the complaint filed and 
the answers you have hereinbefore given to questions propounded to you by 


plaintiff?" * * * (Evaded and in effect refused to answer, Tr. 55, 56) * * * 


VI. 


BENJAMIN WALTER GUY. 2D, WITNESS -- ORAL EXAMI- 
NATION, February 28.1959 (Shelburne Reporter): 

(Tr. 7) QUESTION: "Q. Now, will you state for the record, Mr. Guy, 
what are the other papers, memoranda, records, and so forth, that you 
brought in here that you are standing on privilege about? A. These are 
notes of my conversations with Mr. Shroyer -- of his statements to me, I 
should say.’ * * * (In effect refused to answer and say what was on the 
four yellow tablet sheets, claiming privilege and confidential relationship 
as between attorney and client). Tr. 7-9 pp. (Shroyers testimony May 2, 
1959, Tr. 68, says Mann and Guy never their attorneys, so Guy's contentions 
are baseless and he should answer fully and responsively all questions about 
what those notes show -- privilege is a matter for a client and not an attor- 
ney: There is a waiver here anyhow, it would appear.) * * * 

(Tr. 51) QUESTION: "Q. It was never passed to you by anyone" 
(Mrs. Shroyer being very much excited and confused about all this litiga- 
tion and threatening to commit suicide) * * * 

(Tr. 52) "Q. You never heard anything about that from Mr. Shroyer?" 
* * * (Evaded and refused to answer on privilege). Tr. 53. * * * 

(Tr. 54) QUESTION: "Q. Did he (Shroyer) tell you why he was dis- 
satisfied with me, the plaintiff in this case, as his attorney? A. I think 
he must have. (Tr. 55). 
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"Q. What did he tell you was his reasons? A. There, again, I think 
we are at the point of privilege. | 
"Q. And you refuse to answer that question? A. Yes,sir + -"" * * * 
(Refused to answer, Tr. 55). * * * 
(Tr. 55) QUESTION: "Q. And you can't recall what his reasons were 
for discharging me, the plaintiff in this case, as his counsel, and all his 
matters, and his wife's matters? A. I have some recollections along those 
lines. 
"Q. Tellus. A. But I don't believe I am required to tell you, on the 
basis of privilege. | 
"Q. You refuse to answer the question? A. That is right, sla * + * 
(Refused to answer, Tr. 55). * * * * 
(NOTE: SEE POINTS AND AUTHORITIES SHOWING WHY WITNESS 
GUY SHOULD ANSWER THESE QUESTIONS FULLY AND RESPONSIVELY). 
vu. ! 


ELMER L. YOUNG, MANAGER OF DISTRICT SUPPLY, INC., 
WAS ORDERED TO ANSWER SUPPLEMENTAL INTERROG+ 
ATORIES NO, 12 and 20 


(Tr. Proceedings 9/5/58 before Curran, J.) by "4 o'clock" that 
afternoon) , page 13; 
On the 8th day of September, 1958, a purported paper was filed with 
this inscription at the bottom thereof: 
'' * * * ON this 8th day of September, 1958, before me person- 

ally appeared ELMER L. YOUNG, to me known, and acknowledged 
| 


the foregoing Answers to be his own act and deed. 


"/s/ Leta Rush, Notary Public 
D. of C." 


This is not an oath as required, and he should be directed to file a 
| 
proper paper or be held in contempt as directed by the court. 


See Mr. Donnelly's Deposition, Tr. 5,6, taken on September 12,1959. 
Mr. Donnelly promised the plaintiff on several occasions to have those 


answers sworn to, but it was never done so far as plaintiff's records are 


concerned. 
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vil. 


WILLIAM J. DONNELLY, JR., WITNESS -- ORAL EXAMI- 
NATION, September 12, 1959 (Shelburne Reporter): 

(Tr. 9) QUESTION: "Q. Do you recall what Ferdinand J. Mack said 
to the Court on that date (June 23, 1958), in essence? It is in the record 
in the transcript, Gore's transcript. A. If I recollect, there is some state- 
ment made, I have looked at it in the transcript, some statement that Judge 
Anderson had informed you at some hearing that it was criminal, or words 
to that effect, the way that you had handled the Shroyer's case. I think that 
is what the gist of the statement was. 

"Q. And you confirmed that by saying, when there was an argument 
up on question No. 10 that was just referred to in that Elmer Young deposi- 
tion; does that refresh'your memory? A. Just one minute, Mr. Maddox, 
before we go any further. The questions that you are asking me at this time 
concern the subject matter of the last suit which you filed against me, Mr. 
Galiher , Mr. Mack and Mr. Hilland. The purpose of this deposition is not 
to inquire into the subject matter of that other lawsuit, and for that reason 
I don't think that you have the right to go into this deposition in this lawsuit, 
Civil Action No. 1183-57, for the purpose of discovery in the civil action 
case which you filed in 1959 against me. And, therefore, I am not going to 


answer your question. (Refused to answer, Tr. 10). *** 
(NOTE: Emphasis supplied throughout). 


LUTHER ROBINSON MADDOX, 
MARIE FLYNN MADDOX, 


By: /s/ Luther Robinson Maddox, 
Attorneys for the Plaintiff, 
525 Woodward Building, 
Washington 5, D.C. 
(Phones: DI. 7-2323; 
Co. 5-4111). 
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POINTS AND AUTHORITIES IN 
SUPPORT OF THE ABOVE MOTION 


I, 


See Files and Records in this cause; Rules 26 and 33, Federal Rules 
of Procedure, and the Federal Courts’ construction thereof. Also! Rule 45. 


I. 


In the questions of Witnesses Galiher and Meatyard which they re- 
fused to answer and claimed privilege, the files show that a waiver has 
been made by their clients in answering questions under interrogatories 
propounded to them on most points, and others are covered by the law it- 
self under the rules and the construction thereof by the courts. | 

In Knaust Bros., Inc. v. Goldschlag, 34 F. Supp. 87, 2 F.R. Serv. 
26b.41, Case 1, it was held: If client has previously waived privilege, the 
attorney may not invoke privilege when his deposition is taken. (See basic- 
ally, letters in file of February 8, 1957, and February 11, 1957, of Hilland 
and Visek). | 


In Gulf Construction Co. v. St. Joe Paper Co., 2 F.R. Serv. 2d 34.441, 


| 
Case 4 (Texas, 1959), it was held: The attorney and client privilege is not 


protected as to communications between an attorney and a third person. 
(‘Work product" is covered very clearly here and hence these witnesses' 
contentions are untenable). 

In Goldberg v. Travellers Fire Insurance Co., 11 F.R.D. 566,15 F.R. 
Serv. 26b.41 (NY 1950), it was held: Where claimed privilege and attorney 
and client relationship involved, if answers to questions propounded would 
be helpful or necessary in ascertaining facts in case, must be anewered 


fully and responsively. (Citing Jenkins v. Pennsylvania Railroad Co., 

9 F.R.D. 297 (Pa. 1949). It will be noted also that the Jenkins case held: 

May require attorney to bring documents and records, in his custody, if 

not privileged. 
McCall v. Overseas Tankship Corp., 16 F.R.D. 467 (NY 1954), 20 

F.R. Serv. 26b.211, Case 1, it was held: Privilege does not extend to cor- 

respondence with other parties, which is in possession of attorney. An at-- 


| 
torney may be required to identify documents and state names of witnesses. 


70 


And in Bierman v. Marcus, 122 F. Supp. 250 (NJ 1954), 20 F.R. Serv. 
37a.1, Case 1, it was held: Judge must determine the validity of claim 
under such conditions where client and attorney relationship exists, and 
what is basis of claim may be determined in such matters by the Judge. 

See Hickman v. Taylor, 329 U.S. 495, covering "work product" generally. 

In Lizza & Sons, Inc. v. Dimminico & Pallotta, Inc. (Mass. 1959) , 23 
F.R.D. 143, 2 F.R. Serv. 2d 37a.22, Case 1, it was held: An attorney may 
not object to answering conclusions on questions unless he intends to liti- 
gate question at the trial. 

In B. & S. Drilling Co., Inc. v. Halliburton Oil Well Cementing Co. 
(Texas 1959), 24 F.R.D.1,2 F.R. Serv. 2d 33.351, Case 2, it was held: 
Plaintiff must answer interrogatories which ask him to state his conten- 
tions or legal conclusions on certain points. If plaintiff does not dispute 
defendant's contentions, these points can be eliminated upon trial. If it 
does dispute them, plaintiff can state the reasons why and so clarify the 
issues for trial. The purpose of discovery is to learn relevant facts and 
clarify issues for trial. 

If that reasoning applied to the plaintiff in that case, it should apply 


to defendants and their attorneys in this case. 
a. 


As to Witnesses Mack and Hilland, their contentions of privilege, etc., 
in their refusals to answer certain question upon their oral examination, 
they are untenable. The claim of privilege can be made only by clients 
themselves. (Associate Discount Corp. v. Greisinger, 103 F. Supp. 705). 
See, also, Abbott v. Superior Court, 78 Col. App. 24 19,177 P. 2d 317. 

Moreover, if there had been any privilege existing, there were com- 


plete waivers in the Shroyers' testimony, on file in this case, of May 2, 


1959, covering the subject matters involved. 
And Cf. Russell v. Second National Bank of Patterson, 136 N.J.L. 270, 
55 A. 2d 211, and State v. Toscano, 13 N.J. 418,100 A. 2d170. 


As to Witnesses Guy and Pomnelly. their contentions are untenable 
and they should be directed to answer fully and responsively all questions 
posed to them by the plaintiff. Witness Guy was never the attorney for the 
Shroyers by their own testimony in a deposition taken in Baltimore, Md., 
under date of May 2,1959. Moreover, if there ever could have been any 
confidential relations existing between the Shroyers and Witness Guy, it 
was waived by Raymond O. Shroyer's testimony; he went into certain parts 
of the matters involved in the questions posed to Witness Guy, hence waived 
a full examination on those subject matters. Witness Guy was only an agent 
for Mr. Hilland and passed along what papers and information he had to 
Mr. Hilland. The testimony of Mr. Guy and Mr. Mann that was Contained 
in their depositions, filed herein, show that conclusively. He should, there- 
fore be ordered to answer fully and responsively all questions he ‘refused 
to answer upon the taking of his deposition. 

As to Mr. Donnelly, the questions asked him would definitely lead to 
admissible evidence at the trial of this cause, hence he should be ordered 
to answer. 

IV. 

Generally, all witnesses should be ordered to answer questions fully 
and responsively as required by the rules of Federal Procedure, which 
they refused to answer, because it would clarify the issues in the case, re- 
duce them to a minimum under full discovery before trial, and that is the 
purpose and intent of the rules. See U.S. v. Matles, 247 F.2d 378, and 
Broadway and Ninety Sixth Street Realty Co. v. Lowe's Inc., 21 F.RD. 

347 (NY 1958), 25 F.R. Serv. 26b.31, Case 1; also, Elliott-McGowan Case, 
145 F. Supp. 48 (NY 1958) 23 F.R. Serv. 34.48, Case 1, where it was held: 
A party cannot evade answering questions by refusing to consult his or its 
records. The fullest disclosures in discovery is required by the rules on 
the taking of a deposition of a witness. 


And, further Points and Authorities that may be presented at the hear- 


ing hereon. 
* | 
| 


[Filed Oct. 15, 1958] 


ORDER 


Plaintiff's Motion for the production of papers, writings, records, etc., 
and the inspection of property in the possession or under the control of the 
defendant James Lewey Caraway, filed March 18, 1958, came on for hear- 
ing and argument on the 14th day of April, in open court, and the said mo- 
tion having been argued by both sides, and the opposition of the said Cara- 
way having been considered by the court, it is this 14th day of October, 
1958, ORDERED: 

(1) That the motion of the plaintiff be, and hereby is, granted, as 
follows: 

(a) The defendant Caraway will furnish a certified true copy of 
the original partnership agreement, executed by and between the defendants 
Shroyer and the defendants Caraway, dated about April 1954, to the plaintiff 
at his office, 525 Woodward Building; 

(b) That certain other records, documents, memoranda, etc., 
as called for in said motion will be furnished the plaintiff, also, or a state- 
ment under oath by the defendant James Lewey Caraway why they are not 
furnished; 

(c) As to the inspection and examination of the file cases by 
the plaintiff, alleged to be property of the Ray Supply Company, the said 
Caraway will furnish a statement under oath showing why such file cases 
cannot be examined as requested by the plaintiff. 


/s/ Jas. W. Morris 
Judge 
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MEMORANDUM FOR THE MOTIONS COMMISSIONER 


Here is an order to be presented to Judge Morris for signature as 
requested on your card of 8/22/58 to cover ruling of Judge Morris in Mo- 
tions Court on 4/14/58, in Maddox v. Shroyer et al., CA NO. 1183-57. 
Thanks. 

/s/ Luther Robinson Maddox | 

Dated: August 25, 1958. 
(NOTE AT BOTTOM THEREOF) | 
"8/24/58 Would you suggest to the Judge that this order should be 


signed 'NUNC PRO TUNC'? LRM" 


[Filed March 18, 1958] 

PLAINTIFF'S MOTION FOR PRODUCTION OF PAPER 

WRITINGS, RECORDS, ETC., AND INSPECTION OF 

PROPERTY IN THE POSSESSION OR UNDER THE CON- 

TROL OF DEFENDANT JAMES LEWEY CARAWAY _ 

Plaintiff moves the Court for an order directing: 

(1) That defendant NO. 3, James Lewey Caraway, produce within 
ten (10) days from the signing and entry of a court order herein, at Plain- 
tiff's Office, his Federal and State Income Tax Returns, for the years 1953 
to 1957, inclusive, certified by the proper Federal and State official show- 
ing such copy to be a true copy thereof; and that such copy or copies be 
left with the plaintiff for a reasonable time for the purpose of inspection, 
copying, and/or photostating, pursuant to Rule 34, FRCP; 

(2) That a certified true copy of the original partnership agreement, 


of paper writing executed by and between the defendant Shroyer and the de- 
fendant Caraway, dated about April, 1954, and notarized by one Charles E. 
Alden, which bore the names as witnesses "a Mr. Lewis and a Mr. Brannon"; 
and, also, certified true copies of any and all memoranda, records, and/or 
letters passing between the defendants Caraway and the defendants Shroyer, 
and/or other defendants herein or their agents, either in the possession of, 


N 


74 


or under the control of, the defendant James Lewey Caraway, Since the year 
1953; and that such records be produced at the office of the plaintiff within 
ten (10) days after the signing by this court of an order of production and 
left there for a reasonable time by the said Caraway, for inspection, copy- 
ing, and/or photostating, by the plaintiff; and, further, 

(3) That the defendant James Lewey Caraway permit the entry of 
plaintiff and/or his attorney in and upon the premises of the storage room, 
at the Senate Office Building, or wherever such file cases or property may 
be that was left with the defendant Caraway by the defendant Raymond O. 
Shroyer after the Ray Supply Company ceased operations in Maryland, in 
1955, which property is owned by the defendants Shroyer and/or the defend- 
ants Caraway, and which is under the control of, or in the possession of, the 
defendant James Lewey Caraway, for the purpose of inspection, measuring, 
surveying, and/or photographing, by the plaintiff, pursuant to Rule 34, FRCP. 


As reasons therefor the plaintiff says: 


* * * 


{Filed April 3, 1958] 


OPPOSITION TO PLAINTIFF'S MOTION FOR PRO- 
DUCTION OF PAPER WRITING, RECORDS, ETC. 


Comes now the defendant, James Lewey Caraway, and says: 
* * * * * 

3. The Plaintiffs Motion for permission to inspect a file case in the 
Senate Office: Building is moot for the reason, as has previously been stated 
in answer to Interrogatories, these records belonged to the defendant, Ray- 
mond O. Shroyer, and at a time prior to defendant James Lewey Caraway's 
knowing that he had been defrauded of the sum of Ten Thousand (10,000.00) 
Dollars by the plaintiff's client, Mr. Shroyer, he did permit the said Ray- 
mond O. Shroyer to store this cabinet in an attic in the Senate Office Build- 
ing. But, the defendant, Raymond O. Shroyer, called at the Senate Office 
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| 
Building for his file case and whatever the contents were therein,|and has 
removed the same from the aforesaid building, and so far as the defendant, 
James Lewey Caraway, knows, they are still in the hands of the defendant, 
Raymond O. Shroyer. 
/s/ Wesley E. McDonald 
/s/ Austin Newton, Jr. 


Attorneys for Defendant, 
James Lewey Caraway 


INTERROGATORIES SERVED UPON 
CARAWAY UNDER DATE OF 7/16/57: 


| 
1. What records, if any, do you have in your possession, custody or 


control at the present time of the Ray Supply Company (now defunct) , in 
which you, your wife Celia, Raymond O. Shroyer and his wife Mary were, 
and are, partners? Attach copy of your partnership agreement to your 
answers. Answer: Question 1 is based on a false premise that the defend- 
ant, J. Lewey Caraway and his wife, Celia M. Caraway, were partners in 
such a business because of the fact that an agreement was procured in such 
a way that it was void in its inception; and to further answer question 1, the 
defendant , J. Lewey Caraway, says that at some time, the date which the 
defendant, J. Lewey Caraway, does not remember but does recall|it was 
subsequent to the time that Raymond O. Shroyer closed the Ray Supply Com- 
pany, he, J. Lewey Caraway, was asked to keep in storage certain file cabi- 
nets which evidently contained certain documents or records, the contents 
which is unknown to J. Lewey Caraway and whether they are of the Ray Sup- 
ply Company or miscellaneous records of Raymond O. Shroyer is| unknown, 
but if proper authority is obtained he will be glad to make these records 
available. The aforementioned file cabinets are the only property belong- 


ing to Raymond O. Shroyer that the defendant, J. Lewey Caraway, has any 
| 


knowledge of. 
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(QUESTION) 2. [If you have such records, state fully and describe 
the containers wherein held, and where located? (ANSWER) 2. The under- 
signed was asked to keep for Raymond O. Shroyer, in wooden file cabinets, 
certain papers and records, and the undersigned said he did not mind keep- 
ing them for Mr. Shroyer as long as they were not in the way in the attic 
of the Senate Office Building. 


* * * * * 


(SWORN TO BY J. LEWEY CARAWAY ON JULY 30, 1957). 


(PURSUANT TO JUDGE MORRIS' RULING OF APRIL 14, 1958, 
ORDER SIGNED ON OCTOBER 14, 1958, SUPRA, THE FOLLOWING 
AFFIDAVIT WAS FILED 4/18/58) (Sworn to on April 17, 1958) 


(Excerpt of which is set out below:) 


* * * * * 


Comes now the defendant, James Lewey Caraway, and under oath de- 


poses and says: 
* * * * * 

3. That the affiant does not have any file case, or cases, or property 
left by Raymond O. Shroyer, and further says that a file case belonging to 
Raymond O. Shroyer individually that was left with the affiant for some con- 
siderable period of time, has been returned to the said Raymond O. Shroyer. 
This return was made when affiant's counsel notified him that there had 
been a demand by the plaintiffs in this cause to inspect this property that 
did not belong to him, James Lewey Caraway. After discussing it with 
counsel, he demanded that Raymond O. Shroyer no longer delay coming after 
his property. Affiant says he did this because he did not want to be involved 
in any disputes between the said Raymond O. Shroyer and his counsel, Luther 
Robinson Maddox. 


/s/ James Lewey Caraway 


[Filed July 30, 1958] 


ORDER 


This action came on for hearing on June 23, 1958, upon the motion 
of the plaintiff for an order directing the defendant Arthur J. Hilland to an- 
swer interrogatories served upon him, and upon the motion of Arthur J. 
Hilland to dismiss, and thereupon, upon consideration thereof, and|after 
oral argument of counsel, it is by the Court, this 21 day of July, 1958, 
ORDERED, that the motion of the plaintiff for an order directing the 
defendant Arthur J. Hilland to answer interrogatories served upon|him be, 
and hereby is, denied; that the motion of the defendant Arthur J. Hilland 
to dismiss be, and the same is, hereby granted, with leave to plaintiff to 
amend within 10 days. 


/s/ Edward M. Curran | 
Judge 
(CERTIFICATE OF MAILING SHOWS "lst day of July, 1958" 


tar SS Pn ls SE ne nae 


BY MR. MACK). 


[Filed March 7, 1959] 
ORDER 


This action came on for hearing upon the motion of the additional de- 
fendant Arthur J. Hilland to dismiss the amended count as to Arthur J. 
Hilland and added as the ninth count and to dismiss the amended eighth 
count as to Arthur J. Hilland, and thereupon, upon consideration thereof, 
and after argument of counsel, it is, by the Court this 7th day of March, 
1959, | 

ORDERED, that the motion of the additional defendant Arthur J. Hil- 
land to dismiss the amended count as to Arthur J. Hilland and added as the 


ninth count and to dismiss the amended eighth count as to the defendant 


Arthur J. Hilland, and thereupon, upon consideration thereof, and after argu- 
ment of counsel it is, by the Court, this 7th day of March, 1959, | 
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ORDERED, that the motion of the additional defendant Arthur J. Hil- 
land to dismiss the amended count as to Arthur J. Hilland and added as 
ninth count, and to dismiss the amended eighth count as to Arthur J. Hil- 
land be, and the same is, granted. 

/s/ Edward M. Curran 
Judge 

I hereby certify that I mailed, postage prepaid, this 23rd day of Octo- 
ber, 1958, a copy of the foregoing to Luther Robinson Maddox and Marie 
Flynn Maddox, Esquires, attorneys for the plaintiff, 525 Woodward Build- 
ing, Washington 5, D.C. 

/s/ Ferdinand J. Mack 


[Filed Sept. 15, 1959] 
ORDER 


This action came on for hearing upon the motion of the additional de- 
fendant Arthur J. Hilland to dismiss the amended count as to Arthur J. Hil- 
land and added as ninth count and to dismiss the amended eighth count as to 
the defendant Arthur J. Hilland, and thereupon, upon consideration thereof 
and after argument of counsel, it is by the Court, this 15th day of Septem- 
ber, 1959, 

ORDERED, that the motion of the additional defendant Arthur J. Hil- 
land to dismiss the amended count as to Arthur J. Hilland and added as the 
ninth count, and to dismiss the amended eighth count as to Arthur J. Hilland 
be, and the same hereby is, granted. 


/s/ Edward M. Curran 
Judge 


(SERVICE CERTIFICATE SHOWS 21st DAY OF JULY, 1959) 


[Filed March 17, 1959] 


PLAINTIFF'S MOTION TO VACATE AND SET 
ASIDE ORDER OF MARCH 7, 1959, ETC., 


* * * * 


(Fiat: "Denied, Curran, J., 6/12/59") 
(Filed on above date with Exhibits "A" and 'B") 


[Filed Sept. 25, 1959] 


PLAINTIFF'S MOTION TO VACATE AND SET 
ASIDE ORDER OF SEPTEMBER 15, 1959, ETC. 


* * * * * 


(NEVER PASSED UPON BY COURT). 


[Filed August 9, 1958] 


AMENDED COUNT AS TO ARTHUR J. HILLAND 
AND ADDED AS NINTH COUNT 
(BY LEAVE OF COURT) 


Conspiracy to commit an abuse of legal process, to breach 
an implied warranty, to breach an attorney's contract of 
employment, and to cheat and defraud attorney out of fees 
earned and to be earned. 


1. (Jurisdictional Paragraph). 
* a * * * 


2. On, to-wit, July 20, two of the defendants herein, Raymond oO. 
Shroyer and Mary K. Shroyer, Plaintiff's clients at that time, made an 
Assignment of all rights, title and interest in and to about $17,000.00 that 
was being held in escrow by the Fidelity Investment & Title Co., Inc., under 


an agreement by and between the said Shroyers, the defendant District Sup- 
ply, Inc., by and through one of its attorneys, F. Archie Meatyard, and the 


80 


said Title Company a Maryland Corporation, doing business in Montgomery 


County, Maryland, also one of the defendants herein. A Power of Attorney was 


also on, to-wit, November 21, 1955, executed by the said Shroyers to the 
plaintiff, granting and giving to him full control and power over the said 
funds held in escrow. On the date of the execution of the Assignment and 
the Power of Attorney the said Shroyers owed the plaintiff under contracts 
for fees earned for services performed in their behalf more than $17,000.00 
held in escrow by the said Title Company. On October 23, 1955, there was 
a Special Promise made in writing by the said Shroyers promising to pay 
the Plaintiff $100.00 a month until the plaintiff had been fully paid for his 
services as attorney for the said Shroyers, inasmuch as the civil action 
against them in Maryland was moving very slowly and they could not meet 
the provisions of the contracts of employment for payment of fees and ex- 
penses in the matters involved. The said Assignment and Power of Attorney 
by the said Shroyers were executed and made to Plaintiff herein as security 
for his fees as attorney representing the said Shroyers as such attorney in 
several matters: to-wit, a civil matter in the Circuit Court of Montgomery 
County, Maryland, Equity NO. 17,356, a criminal matter in this court that 
developed into case Cr. NO. 713-56, and matters concerning the Ray Supply 
Company, a partnership (now defunct) , formerly operating in Maryland and 
owned by the said Shroyers and the defendants Caraway herein. 

3. The defendants Stanley Visek, Frank George Porreca, Elmer L. 
Young, Samuel J. Smith, and Arthur J. Hilland (individually and personally , 
and as attorney for the'defendants Shroyer) , jointly and severally, all having 
full knowledge of the facts herein alleged, some time during 1956, or the 
early part of 1957, did, either through agents, or individually and personally , 
enter into an unlawful and illegal conspiracy, combination and agreement, 
with concert of action, which was a continuing conspiracy, by and between 
themselves, and with others, particularly the defendants Shroyer , the Dis- 
trict Supply, Inc., and its President, Charles Visek, maliciously, recklessly , 
and wantonly, to maliciously commit an abuse of legal process against the 


plaintiff herein; to breach an implied warranty made by the said Shroyers 
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under said Assignment, to-wit, that they would do nothing to defeat jor inter- 
fere with the rights of the assignee, and further that they would do hothing 
to impair the value of such assignment; to breach certain contracts of em- 


ployment existing between the plaintiff and the said Shroyers; to procure 


plaintiff's discharge as such attorney for the said Shroyers and the| Ray Sup- 
| 


ply Company, in order that all matters in controversy between the said 
Shroyers and the said District Supply, and others, might be compromised 
and settled on the terms of the District Supply, Inc., knowing that they could 
not do so as long as the plaintiff continued to represent the said Shroyers; 
and, further, to tie up as long as possible and defeat the plaintiff's rights 
over the said funds held in escrow by the said Title Company; and for the 
further purpose thereby to cheat and defraud the plaintiff out of his fees 
earned and to be earned under said contracts of employment. 
4, In pursuance of such unlawful conspiracy , agreement , combina- 
tion, and concert of action, by and between the defendants herein, and the 
said parties, and for the purpose and objectives set forth, the defendant 
Arthur J. Hilland did enter said unlawful conspiracy soon after September 
15,1956, and become a joint undertaker therein, and did commit the follow- 
ing overt acts, many of which were unlawful: 
(a) Under date of February 8, 1957, pursuant to an oral agreement, 
did write a letter to Richard W. Galiher, Esq., Attorney for the District 
Supply, Inc., Charles Visek, and others, defendants herein, saying he would 


consent to a judgment in favor of the said District Supply in the sum of 
$11,500.00, and would dismiss the damage suit and claims against the Dis- 
trict Supply, Inc., and others, pending in Maryland (See photostat copies of 
records in file). Pursuant thereto, the defendant Charles Visek, President 
of the District Supply, Inc., wrote the United States Attorney's Office, under 
date of February 11,1957, saying all matters had been satisfactorily set- 
tled between the said Shroyers and the said District Supply, and that the 
District Supply Company had no objection to a "nolle prosequi"™ being en- 
tered as to the criminal charge pending against Raymond O. Shroyer. See 
answer of Charles Visek to interrogatory number 5, sworn to on July 23, 


1957; and pursuant to which, accordingly , the Petition of February| 28, 1957, 
| 
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was filed in said Equity Suit in Maryland and a Rule issued thereon against 
this plaintiff to show cause on March 20, 1957, why the prayers of that Peti- 
tion should not be granted and $11,500.00 be paid out of that escrow fund 

to the said District Supply and the balance therein paid over to the said 
Shroyers, Mr. Hilland's clients, and out of funds that the records showed 
the said Shroyers had no right, title nor interest in, at that time, and had 
not had since July 20,1955. Moreover, all parties concerned knew that 
fact, and that plaintiff had intervened in said Equity Case on October 19, 
1956, to protect his interests, after withdrawing as attorney for the said 
Shroyers, pursuant to his discharge on September 15,1956. None had filed 
any objections and that order granting intervention was signed and entered 
of record on December 18, 1956. 

(b) That Rule and Petition was answered by Plaintiff, and a hearing 
was had in Chambers of the Chancellor on March 20, 1957, at Rockville, 
Maryland, pursuant to which the Chancellor stated in effect that in view of 
the answer of the plaintiff to the Petition and the Rule, unless the Petition- 
ers could come up with something substantial to support them, the court 
could grant them no relief. That court had never taken jurisdiction of the 
said Title Company, at that time, and they had never been made a party to 
the action nor had they been allowed to intervene, yet they were cooperating 
and acting in concert with the other defendants herein as this record shows, 
and they were present at the hearing on the Rule. 

(c) Thereafter, on, to-wit, May 9, 1957, the defendant Hilland, having 
been present, with his client at the court house, on March 20, 1957, before 
the Chancellor, and having heard what was said and what transpired, acting 
for himself individually and personally , and for other defendants herein, 
and therein, with a sinister purpose of collusion and fraud, knowing full well 
that it was unlawful and illegal for him to do so, did induce and direct his 
clients to execute under oath and file a second Petition charging this plain- 


tiff, in effect, with fraud and coercion in the execution of the said Assign- 
ment and Power of Attorney, when he knew that the records before him 
showed the contrary, and that such a charge was groundless and that it was 
unreasonable to imagine it could be proved. A Rule issued under that second 
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Petition against this plaintiff to show cause on May 24, 1957, why the said 
Assignment and Power of Attorney should not be rescinded and annulled, 
although the prayer in that Petition did not ask for a Rule to issue.' The 
said Hilland and the said Shroyers were cooperating with all other defend- 
ants herein and therein to defeat plaintiff's rights and damage and injure 
him as much as possible. The said Shroyers paid him no more after plain- 
tiff's discharge, under his contract of employment, and he was barred from 
collecting on his assignment from the said Title Company by reason of the 
filing of these two Petitions. This Rule and Petition was answered|by the 
plaintiff herein, with a Brief showing the well-established law on the sub- 
ject. After a preliminary hearing on the matter, the court took the matter 
under advisement as to whether or not he would pass on the case from the 
records and files before him or have atrial. The court did state, however, 
when the plaintiff herein asked for a ruling on the Petition and answer to 
the Rule issuing thereunder, filed on February 28, 1957, and heard on March 
20, 1957, that he would rule the court had jurisdiction of the funds in escrow 
but did not have jurisdiction of the said Title Company. The said Hilland 
was not present on May 24, 1957, but he had Ferdinand J. Mack, Esq., from 
his office represent him and the said Shroyers, and others; the court com- 
mented and stated, at the time, that he had fixed that date for Mr. Hilland's 
convenience and indicated he was astonished to see he was not present. 
Nothing further has been done in the matter so far as this plaintiff/has been 
informed, except that he has been informed that a consent judgment has 
been taken against the said Shroyers in favor of the said District Supply, 
somewhere in Maryland. The act or acts of the defendants filing these pe- 
titions, all acting in concert, and the said Hilland acting and working in 
furtherance of the unlawful conspiracy he had joined in with the other de- 
fendants herein, tied up property that this plaintiff holds and has held all 
rights, title, and interest, in since July 20, 1955; and the said Hilland has 
personally and individually made himself the instrumentality in committing 
an abuse of legal process; he has personally and individually participated 


with other defendants herein to maliciously commit an abuse of legal pro- 
cess against this plaintiff; he has caused and directed individually jand 
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personally these petitions to be filed and rules to issue thereunder against 
this plaintiff when he knew as a matter of law and fact that the allegations 
of fraud and coercion set up in that second petition were groundless and 
could not be proved; and that as a matter of law both petitions were based 
on the illegal contract made in the District of Columbia, that all parties 
concerned were not in said equity suit with clean hands, and therefore, 
that court could grant them no relief. 

(d) The defendants Shroyer were induced and coerced to discharge 
plaintiff and enter into the so-called settlement directly with the defendant 
District Supply, Inc., by the representations through their agents and at- 
torneys or officers, first, that by doing so they would not require the fur- 
ther services of an attorney; and, secondly, that they would receive the 
balance of the $17,000.00 escrow fund over and above the $11,500.00 to be 
paid over to the District Supply, Inc., and thus circumvent the said Assign- 
ment and Power of Attorney they had executed to Plaintiff; and, thirdly, 
as the main inducement, that the criminal case against Raymond O. Shroyer 
would be dismissed, inasmuch as the said District Supply, Hilland and others, 
had led the said Shroyers to believe it would be tried otherwise. When the 
said Hilland became a member of the joint enterprise and unlawful conspir- 
acy, and entered into a'contract in the District of Columbia that was illegal 
as a matter of public policy to settle said criminal case and pay over as a 
reward $11,500.00 to the District Supply for refusing to prosecute said 
criminal case, out of funds his clients had no rights, title, nor interest in, 
he individually and personally was guilty of fraud and collusion, and, ac- 
cordingly, therefore , is charged with malicious and tortious acts done per- 
sonally and individually. Said act or acts carried out by the said Hilland 
even under color or cover of his clients were his own personal act or acts, 
wholly instigated and carried on by him, in concert with other defendants 
herein. This is a malicious abuse of legal process, under well-established 


law, where ancther's property has been tied up, and he cannot get posses- 


sion and enjoyment of that property by reason thereof. 
(e) The acts carried on and directed, and encouraged, by the defend- 
ant Hilland, personally and individually, and in concert with other defendants 


| 
| 
| 
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herein, when the record showed on its face that the said Shroyers had no 
right, title nor interest, in the fund held in escrow by the said Title Com- 
pany, effected a clear breach of warranty on the part of the said Shroyers 
and other defendants herein under said Assignment; and the said Hilland 
made himself liable in damages when he encouraged, induced, and directed, 
the said Shroyers, and others, to file that petition or petitions in an| en- 
deavor to get possession of said fund held in escrow and to prevent the as- 
signee, the plaintiff herein, from the possession and enjoyment of it. The 
implied warranty under that assignment by the said Shroyers madejit a 
genuine obligation of the parties, and warranted that it was based on an ade- 
quate and sufficient consideration, and that it was not invalid in its incep- 
tion by reason of its having been procured by fraud and deceit; yet the de- 
fendant Hilland andothers joined ina conspiracy to breachthat implied war- 
ranty, interfere with the rights of the assignee and defeat all of his interests 
therein. 
(f) The said Hilland acting for himself and for his own financial ad- 
vantage, and under cover and color of acting for the said Shroyers, his 
clients, contrary to well-established law, agreed with the other defendants 
herein, and particularly the defendant District Supply, Inc., and Charles 
Visek, its President, joined in and committed acts in furtherance of an un- 


lawful conspiracy, to breach certain contracts of employment and bring 
about the discharge of the plaintiff as attorney for the said Shroyers in var- 
ious matters, and in order that all controversies between the said Shroyers 
and the District Supply, Inc., and others, might be settled on the terms dic- 
tated by the said District Supply. 

(g) The said Hilland agreed with other defendants herein to have a 
criminal case in this court dismissed, which case was used by the said 
District Supply and other defendants herein, charging embezzlement of 
funds of the said District Supply against Raymond O. Shroyer, for the pur- 
pose of coercion, duress and force, to make the said Shroyers settle the 
said civil suit in Maryland on their own terms, and to force a discharge 
of the plaintiff by the said Shroyers as attorney in all of their matters 


wherein he represented them, since they knew they could not settle on their 
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own terms so long as this plaintiff represented the said Shroyers; and the 
said Hilland further agreed that the said civil suit in Maryland be dismissed. 
against all parties involved therein, both counter defendants and cross-de- 
fendants or third party defendants, wherein claims were alleged in damages 
by the said Shroyers for destroying his business and for other injuries 
amounting to more than a million dollars. 

(h) COUNTS ONE|, TWO and THREE in Amended Complaint for dam- 
ages filed October 5,1957, are referred to and made a part hereof by refer- 
ence, as follows: COUNT ONE, SECTION I, paragraph two to six, inclu- 
sive; COUNT TWO, SECTION II, paragraph two to five, inclusive; COUNT 
THREE , SECTION IV, paragraphs two to six, inclusive. See photostat copies 
of Answer and Motion to strike Petition of said Title Company, filed on Aug- 
ust 10, 1956, by this plaintiff while he was representing the said Shroyers, 
in said equity suit, which pleading was never ruled upon by said Equity Court; 
also motion of plaintiff to intervene for protection of his interests in that 
suit, filed on October 19, 1956, after withdrawing as attorney for the said 
Shroyers on that same date, and order of court, dated December 18, 1956, 
granting intervention, with copies thereof to all concerned mailed to them 


on that date {in file, Vol. I). 
* * 


{Filed August 9, 1958] 


AMENDED EIGHTH COUNT AS 
TO ARTHUR J. HILLAND 
(BY LEAVE OF COURT) 


Petition for an Injunction or for Impounding Documents in 
Possession and Custody of Defendant Hilland, Turned Over 
to Defendant Raymond O. Shroyer for his Defense in Crimi- 
nal Case Number 713-56 in this Court. 


Plaintiff shows to the Court as follows: 


1. On, to-wit, November 1, 1956, Plaintiff herein was holding under 
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an attorney's retaining lien, certain papers, documents and records belong- 


ing to the defendants herein, Raymond O. Shroyer and Mary K. Shroyer, his 


wife, for fees due and owing from the defendants Shroyer, while he | the 
plaintiff, was representing them, the said Shroyers, as their attorney , which 
representation was ended on September 15, 1956, with Plaintiff's discharge 
by the said Shroyers. At the time of Plaintiff's discharge, a criminal case 
in this court was pending against the said Raymond O. Shroyer and [the case 
had been set for trial on December 10,1956. A motion to produce documents 
in support of the said charge was pending and set for a hearing thereon 5 
while Plaintiff was representing the said Shroyers. The defendant Raymond 
O. Shroyer, after Plaintiff's discharge as his attorney, reported to/the court, 
and claimed, that he needed certain of these papers and records in| order 
that his new counsel might defend properly the criminal charge pending 
against him, although the defendant Shroyer had previously stated to Plain- 
tiff, before his discharge, that they could settle all of their legal controver- 
sies with the District Supply, Inc., Charles Visek, its President, one. others, 
themselves personally, as they had been definitely so informed. They would 
not say, however, how they knew that alleged fact or who had informed them 
to that effect. 
2. The Judge of this court, sitting on the criminal Bench at that time, 
orally in Chambers, directed this plaintiff, in spite of his retaining lien on 
such papers, documents and records, to turn over such papers and records 
as might be necessary for the defense of said criminal case to the defend- 
ant Hilland as attorney for the said Shroyers, stating at the same time that 
the criminal case against Raymond O. Shroyer had to be tried, and that lack 
of such records could not interfere, implying at the same time that Plain- 
tiff would be obstructing justice if he didn't turn them over. On October 31, 
1956, therefore, after much laborious work of several days on the! part of 
Plaintiff, a list of such papers and records was prepared by Plaintiff , and 
he telephoned defendant Hilland after having made an appointment with him 
to receive such records and having been given to understand that the said 
Hilland was representing the said Shroyers, at that time, and the plaintiff 
stated to the defendant Hilland that the records were ready, and that he 
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could get these papers if he would come across the street and sign for them 
at Plaintiff's office. The said Hilland stated to Plaintiff that he did not re- 
present the said Shroyers and that he would not assume the responsibility 

of accepting and signing for them. The next day, November 1, 1956, after 
explaining to the Judge in Chambers what the situation was and what the 
position taken by the said Hilland was, and that he had refused to accept 
them, at the court's direction, the plaintiff appeared in open court with the 
defendant Raymond O. Shroyer and the proceedings took place as set out in 
Exhibit "A" attached to the original count herein, which is made a part here- 
of by reference. 

3. On November 1, 1956, the defendant Shroyer came to Plaintiff's 
office, accordingly, and signed for such papers and records as might be 
necessary for the defense in criminal case number 713-56. The said Shroyer 
at that time stated to Plaintiff he did not have a lawyer engaged to represent 
him in the criminal case or otherwise, but he was taking at once the records 
turned over to him by Plaintiff directly to Mr. Hilland's Office, and that he 
would engage him that day. Thereafter, defendant Hilland entered his ap- 
pearance in the said criminal case, with one Thomas M. Kindness, Esq., 
from his office, the latter no longer being with Mr. Hilland. The said crim- 
inal case (No. 713-56) was dismissed against Raymond O. Shroyer, in this 
court, on February 11, 1957, for lack of evidence and the refusal of defend- 


ant District Supply, Inc., through its President, Charles Visek, to prosecute 
it, according to this court's record. See Exhibit 'B" attached to the orig- 
inal count hereof, which is made a part hereof by reference. Mr. Hilland 


thereafter also entered his appearance for the said Shroyers in the Equity 
Case, NO. 17,356, in Maryland, following the plaintiff's withdrawal of rec- 
ord on October 19,1956. That civil suit in Maryland has not been settled 
as of this date, so far as Plaintiff has been informed, although certain parts 
of the records before this court tend to show that it has been settled prior 
to February 11, 1957, when the criminal case was dismissed. (See photo- 
stat copies of records in file, Vol. I). 

4. See records in criminal case in this court against Raymond O. 
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Shroyer, NO. 713-56, which is referred to and made a part hereof by refer- 
ence. See also Exhibits "C" and "D" attached to this original count and made 
a part hereof by reference. Exhibit ''C'' tends to show the defendant Hilland 
was representing the said Shroyers in some capacity on October 18, 1956, 
the very date on which Plaintiff wrote the said Shroyers demanding payment 
for fees due him under their contracts with him to date of discharge, and to 
which letter there was no response or reply of any kind by the said Shroyers 
or their attorneys. | 

5. Plaintiff alleges and charges that the said papers, records, and 
documents, as were turned over to the said Shroyers by Plaintiff on Novem- 
ber 1, 1956, are now in the possession and custody of the defendant Arthur 
J. Hilland, his attorney and a defendant herein, and have been since that date, 
with other papers and correspondence that the plaintiff has had with the said 
Shroyers for some two and a half years while he was representing them as 
their attorney. Such papers and records are now found necessary and most 
material to plaintiff for the prosecution of this civil conspiracy case against 
the said Shroyers and other defendants herein, in this court; and, therefore, 
unless said records are made available to Plaintiff by this court, so that he 
can prosecuti is cause properly and intelligently , this plaintiff will be 
greatly handicapped and will be caused irreparable and irremediable dam- 
age and injuries. 

WHEREFORE, Plaintiff prays: 

(1) That this court issue an order directing and enjoining forthwith 


the defendant Arthur J. Hilland from transferring or removing, or allowing 
to be transferred or removed, until further order of this court, and all of 
such records, files or documents, as are referred to in this petition, from 
the jurisdiction of this court; and further direct that the said Hilland make 
a detailed list of all papers and documents turned over to him by Raymond 
O. Shroyer and file such list in this case, serving a copy thereof on the 
plaintiff for his record; and/or | 
(2) That this court direct the defendant Arthur J. Hilland to deliver 
forthwith to the Clerk of this Court all papers and records that were placed 
in his custody and possession by Raymond O. Shroyer on or about November 
| 


| 
| 
| 
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1, 1956, for the purpose of his defense in Cr. NO. 713-56, in this court; and, 
further, that the Clerk of this Court be directed to impound such records 
and papers until further order of this court, and that the said Clerk make 
such records and papers available at all times to and for the plaintiff's use 
throughout the prosecution of the above-entitled cause; or, 

(3) That this court enjoin and direct the said Hilland to deliver forth- 
with all papers, records and files directly to Plaintiff at his office, 525 
Woodward Building, Washington 5, D.C. 

(4) And for such other and further relief in the premises as to the 
court may seem meet and just, under the records before it. 


* * * * * 


(SWORN TO ON AUGUST 8, 1958, BY THE PLAINTIFF). 


[Filed September 25, 1958] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


(See Spatzer’s Transcript of Proceedings before Curran, J., 

on September 25, 1958, pp. 36 et seq.) 
* * * * * 

THE COURT: Ali I want you to do is confine your remarks to the 
amendment, the amended complaint and the allegations and the motion to 
dismiss. 

MR. MADDOX: * * * It shows both, That contract there under U.S. 
Supreme Court decisions was an unlawful act, and behind the Iron Curtain 
somewhere the original understanding was that he would not prosecute the 
case if he could get $11,500.00. Now, if that is not an unlawful act -- and 
my 30 years of experience before this Bar, I should recognize one -- I do 
not know what is. The record shows the fact plainly, and an unlawful con- 
spiracy. The Federal Courts have held over and over, an unlawful con- 
spiracy is a public wrong. 


Now in pursuance of that, when Hilland came into it, he was charged 
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with everything before. Now, NO. 2 says the allegations fail to show plain- 
tiff suffered any damage. A most astounding statement, in the plaintiff's 
mind. When he had been charged with other conspirators here of{ defraud - 
ing plaintiff out of his fees earned and to be earned, which is a question for 
the jury. The Court cannot pass on that, Ido no think, Your Honor. 

As a matter of law, the plaintiff has a right to try his case and see 
what the jury thinks about holding Mr. Hilland and he has been charged with 
a conspiracy to commit an abuse of legal process down there. That was in 
the process in furtherance of this conspiracy to defeat and defraud plaintiff 
out of his fees earned and to be earned under his contract and get the plain- 
tiff out of the case as representing the Shroyers because the District Sup- 
ply and its officers knew that as long as plaintiff represented the Shroyers, 
he would never compromise on their terms, because he offered to compro- 
mise when he did not know what the facts were in the early days, July 1, 
1954, and suggested to all concerned it had better be compromised at that 
time when it could be compromised on a basis when there was no services 
put in that amounted to anything, no time put in and everybody could be paid. 
But these defendants wanted dollar for dollar. What they wanted they thought 
had been converted, but if ever one dime was converted, they could never 
have proved it, because my client told me over and over at that time and I 
have letters to show it, that he never took one dime from the District Supply. 

And I told him from the beginning if that was the truth, they| could 
never convict him of any criminal charge, they could never recover dam- 
ages down there, but that he could recover damages for destruction of his 
business in a substantial amount. And my contract provided that I was to 
represent him in both of those matters to the end until a judgment was ob- 
tained one way or the other, and moreover, I represented him in a partner- 
ship matter, the Ray Supply Company that closed down out on Kenilworth 
Avenue out here. All of those three angles the plaintiff represented the 
Shroyers in and the partners in that concern, and he was to handlé every- 
thing until the matters were straightened out, and that is what he is suing 


for here, and that is, an unlawful conspiracy to defeat and defraud plaintiff 
| 
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affecting his contractual rights with this client. This plaintiff is morally 
certain that they contacted plaintiff's clients before he was out of the case 
even, and that is what distrubed them primarily, that they knew they could 
settle if they would pay . price, the D.A.'s indictment, or the Grand 
Jury's indictment would be dismissed and that was the end of it. 

Now, can the Court think for one moment there is not damages shown 
here? He should have recovered there, as I knew the facts, at least half a 
million for destruction of his business, because his business was a going 
concern at one time, selling janitor supplies, it was doing a big business. 
Now, under the Supreme Court decision, Your Honor, I do not think that you 
could look at this case and say I have doubts but what I have doubts, because 
the circuit courts have said up to this time and are continuing to say since 
the first of the year, that the court must have in its mind that the plaintiff 
cannot prove or make out any case on his complaint to a certainty. 

Now there is no question in my mind but what this case can be proved 
against Hilland and the other co-conspirators, because he came into this and 
he assumed everything in the way of liability up to that time that the others 
had done. That letter shows when he entered, the 8th day of February, there 
is a photostatic copy in'the file there. Page 5, paragraph 4(c) of the amended 
complaint count 9 against the said Hilland -- ''The said Hilland has person- 
ally and individually made himself the instrumentality in committing an 


abuse of legal process. He has caused and directed individually and person- 


ally these petitions to be filed.’ The record shows plainly that he was co- 
operating and working in concert with these other co-conspirators in this 
case. The answer in a nut shell is, does this complaint show a cause of ac- 
tion against Hilland? 

THE COURT: That is right. 

MR, MADDOX: When he came into this case and committed acts in- 
Gividually and personally and directed his clients, in the face of the record 
before him, to sign those peitions out at Rockville, he was working and act- 
ing in concert with the other co-conspirators in furtherance of the objectives 
and purposes for which this unlawful conspiracy was formed. And those overt 
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acts done in furtherance of and carrying out of that unlawful conspiracy as 
charged in this complaint as amended will be a material part of the jevidence 
at the trial of this case. Whether the acts were innocent or. not means noth- 
ing, the Federal Courts have said. An innocent act may be in furtherance 


of a conspiracy when you show unlawful acts done. The fundamental unlawful 
act and basically , is when he signed that letter to pay over out of that 
fund down with the Title Company, Fidelity Investment and Title Company 
in Montgomery County, money that the Shroyers had no right, title nor in- 
terest in, whoever may have had a right there. No concern to him whatso- 
ever. And he knew such a petition should not be filed and he knew any action 
he took down there was based on the contract he made in the District of 
Columbia here which was illegal and void and against public policy.) * * * 
The issue of conspiracy is always a fact, and that fact must be determined 


by the jury and when * * * the plaintiff has made out a case for that! jury to 
| 


grant any relief whatsoever. 

Now that is what the Supreme Court decision says and the various 
circuit courts which say there must be a certainty in the Court's mind that 
he cannot do that before he can dismiss the complaint, because that com- 
plaint must be viewed with the utmost favor in favor of the plaintiff because 
it is understood generally that he must be allowed to try his case and prove. 
his complaint. * * * (Many federal cases cited along here showing!well 
established law). 

And, as Your Honor knows, the proof here is the same in a civil con- 
spiracy, as in a criminal conspiracy. 

Now, he was one of the basic and arch conspirators when he came in. 
there and signed that agreement to pay over money out of that fund! in escrow 
down in Montgomery County so that the District Supply would refuse to 
prosecute this case. Now, there is not any doubt in my mind, Your Honor, 
and I think, if you have doubts, the motion to dismiss must be denied. 

Now, as to that paragraph 5 of defendant's motion to dismiss count 8 -- 

THE COURT: Excuse me just a minute. We will have to take a five- 
minute recess. 

(Recess taken). 
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THE COURT: You may have five more minutes because I am not go- 
ing to hear this motion all day long. I have other motions. 


MR, MADDOX: Iam sorry if I seem to impose on the Court. 
* * * * * 


MR, MADDOX: [I think I can cover maybe this in about two minutes, 
Your Honor, but I would like to add to what I said before there. That the 
complaint against Hilland shows he joined the conspiracy when he agreed 


to dismiss action in Maryland and dismiss criminal action in the District 
of Columbia, which the record shows and before Your Honor draws his final 
conclusion, I would like for you to read those three papers, the Power of 
Attorney and the Assignment and defendant Hilland's letter of the 8th of 
February, 1957. 

THE COURT: Ido not have to do that. Iam going to read -- I have 
not had an opportunity yet to read the amended complaint which I am going 
to do before I rule on this motion. 

MR. MADDOX: That is quite satisfactory, Your Honor. Then,I can 
cover this very quickly. But when he came in, all those records were down 
there in that Rockville civil case showing clearly as a matter of law he knew 
all about it; he was charged with knowing what was in that record and yet 
he filed those papers. Now, as to paragraph 5, where the Plaintiff asks 
for those records to be ordered impounded with the Clerk's Office or with 
the Clerk of this Court, or ordered turned over to me, or to enjoin Hilland 
from removing those records out of this jurisdiction because they were 
essential for the trial of this case and that he turned those records over to 
Mr. Shroyer solely for the purpose, as the record shows, of aiding in the 
defense of that criminal case, and at that time it was assumed, so far as I 
understood, that the case would be tried. 

Now, defendant Hilland says, I got a right under the rules of Federal 
Procedure. Well, I have studied Federal Procedure ever since 1939, but I 
do not see anything here that will give me that right. Now, I would like to 
read you from a case that is very parallel, where it seems * * * but the 
principle is the same -- Ferguson and others against the Ford Motor Co., 
8 Federal Rules Decision 414, page 416. Now that is what they tried to do 
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here, is to get certain records and that is what I am basing mine on: 


"Absent facts would justify interlocutory relief, the remedy 
would be by action either by independent action or by supplemental 
complaint in the pending action." 
Now, they asked in this case that they be impounded and as near as 

I can get out of that case, why, they were trying to get it under the rules of 
the Federal Procedure, under Rule 34. Now there is nothing in the Federal 
Rules of Civil Procedure that I know about. I have studied them for many 
years. Now this case held that it had to be by supplemental complaint or 
independent action. Now, I have filed here in this case count 8 as amended, 
asking for those either to be returned to me, impounded with the Clerk or 
further in the Disjunctive to order, Mr. Hilland not to transfer those rec- 
ords out of this jurisdiction so they cannot be obtained at the proper time, 
because the plaintiff needs those records. There are more than 500 pages 
of transcript there, alone, that are deadly parts of the record against these 
defendants, showing how they were involved and what the situation|was at 
the basis for damages ensuing to this plaintiff under his contractual rela- 
tionship. Now this case holds just what I have done here -- filed an inde- 
pendent action to obtain those records. | 


| 
* * * * * 
| 


THE COURT: Very well. I will let you know what my decision is, 
because I want to read the second amended complaint. * * * * (p. 50). 


[Filed April 6, 1959] 
(See Deeds' Transcript of Proceedings Before Curran, J., 
on January 16,1959, pp. 3, '4:) 

MR. MADDOX: * * * May I say, Your Honor, while Iam here, I be- 
lieve there was a letter written to you on the 23rd of October about the dis- 
missal of the complaint as to Defendant Hilland. 

THE COURT: Yes, and there were objections filed by the other side 
about me allowing a special appeal and I haven't decided yet what am going 
to do. 
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MR. MADDOX: That is what I wanted to invite your attention to, I 
appreciate that, and if you want to hear from me further on that, you will 
do the same thing. 

MR. MACK: Your Honor, we haven't -- 

THE COURT: Why do you want to say anything? 

MR. MACK: Very well. 

(Whereupon, the foregoing proceedings were concluded). 


[Filed Dec. 10, 1958] 
ORDER 


Upon consideration of the motion for leave to file a supplemental com- 
plaint in Counts Ten and Eleven as Section Nine hereof, and to add two de- 
fendants, Ferdinand J. Mack and William J. Donnelly, Jr., as defendants 
Nos. 15 and 16, it is by the Court, this 10th day of December, 1958, 

ORDERED, that the same be and is hereby denied. 


/s/ David A. Pine 
Judge 


{Filed June 26, 1959] 


ORDER 


Upon consideration of Plaintiff's motion filed herein on December 20, 
1958, and submitted to this Court on April 4, 1959, "to vacate and set aside 
order of December 10, 1958" and to "reconsider ruling and finding of Novem- 
ber 20, 1958" or, in the alternative to "sign proposed order attached hereto 
allowing Plaintiff right'to have said order and ruling reviewed by the Court 
of Appeals," it is by the Court this 26th day of June, 1959, pursuant to de- 
cision of this Court of April 6, 1959, 

ORDERED, that said motion be and the same is hereby denied. 


/s/ David A. Pine 
Judge 
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MOTION FOR LEAVE TO FILE A SUPPLEMENTAL COM- 
PLAINT IN COUNTS TEN AND ELEVEN AS SECTION IX 
HEREOF, AND TO ADD TWO NEW DEFENDANTS FERDI- 


NAND J. MACK AND WILLIAM J. DONNELLY, JR., AS 
DEFENDANTS NO. 15 AND NO. 16(/7/ed Oct, 27, S958) 
Plaintiff moves the Court: | 
(1) To pass an order granting Plaintiff leave to file a Supplemental 
Complaint in the above-entitled cause as Section IX, in Counts Ten (10) and 
Eleven (11), which are attached hereto and marked Exhibits ''Y" and "Z", 
respectively, and counts in libel and slander as against the said Mack and 
the said Connelly the new defendants and other present defendants, Whom 
they represent. | 
(2) And that said order require process to issue out of this court 
to the new defendants, Ferdinand J. Mack and William J. Donnelly, Jr., re- 
quiring them to plead to Counts Ten and Eleven within a specified time 
limit , and that the Clerk of this Court add their names on his docket as 
further defendants in this case, being numbered respectively as defendant 
NO. 15 and NO. 16. | 
(3) That said order require the other defendants, District Supply, 
Inc., Charles Visek, and Arthur J. Hilland, to answer these two counts af- 


fecting them, also, within a specified time limit. | 
| 


As reasons therefor, Plaintiff says: 
1. These two new counts set forth claims arising out of the conduct, 
transaction and occurrences set forth in the original complaint and amended 
counts herein to date, and which have come to the attention of the plaintiff 
since the filing thereof, or are based on developments occurring since those - 
dates, and which is necessary and proper to be set up by way of a supplement. 
2. The claims in the new counts (Ten and Eleven) are based on infor- 
mation that came to the attention of Plaintiff on June 23, 1958, and |renders 
it necessary to bring in these additional parties as defendants No. 15 and 
No. 16, inasmuch as they are necessary and proper parties, and unless plain- 
tiff is permitted to bring them in as requested, it would be necessary to file 
an independent action against these proposed new parties. This would be 
contrary to the spirit and the intent of the new Rules of Civil Procedure and 


would not, in that event, avoid a multiplicity of suits. 
*x * * * * ‘ 
(See authorities cited in Points and Authorities in Support Thereof) 


EXHIBIT "Y" 


SECTION IX -- COUNT TEN -- SUPPLEMENTAL COMPLAINT 
(CONSPIRACY TO LIBEL AND SLANDER PLAINTIF F) 


1 (a) (Jurisdictional Paragraph) 

* * * * * 

2. Ferdinand J. Mack and William J. Donnelly, Jr., are and were 
attorneys for some time prior to June 23, 1958, attorneys in the above 
submitted cause, representing certain defendants herein, the said Mack 
one of the added defendants herein represented then and does now the 
said Hilland. Some time prior to June 23, 1958, or soon thereafter, 


jointly and severally, 'the said defendants did enter into an unlawful 


conspiracy, combination and agreement, by and between themselves and 
with others, to maliciously, recklessly and wantonly, slander and libel 
the plaintiff herein. 

3. In pursuance of such unlawful conspiracy, combination and 
agreement, the following overt acts were committed, the said Mack being 
in the course of his employment for the said Hilland, and the said Donnelly 
being in the course of his employment for other defendants herein: 

(a) The said Mack, acting for said Hilland, on June 23, 1958, 
in open court, in an argument (T. 38, 39) for said Hilland, stated to the 
court, "At the last hearing before Judge Anderson, which I believe, was 
on May 24, 1957, at that time Judge Anderson addressed Mr. Maddox and 
told him that in his opinion the handling of the Shroyers' case in Maryland 
by Mr. Maddox, in his opinion, was ‘criminal’, and so, Your Honor, it 
cannot be left in doubt that the case out there was just as fouled up as this 
one is here, and it is:!all because Mr. Maddox, in his own words, put his 
own interests ahead of those of his client,” 

* * * * * 

(b) The said Donnelly, one of the attorneys for the defendants 
Visek, District Supply, Inc., and others herein, acting in the course of 
his employment, and for himself individually, in the above-entitled cause, 
in open court in argument for his clients, acting in concert with the said 
Mack, stated in open court, on June 23, 1958, (Tr. p. 59): "Now, with 
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respect to No. 10, that specifically requests information from Mr. 
Meatyard and that is in an action pending out in Montgomery County on 
this property that is tied up that Mr. Maddox himself tied up and because 
he had all this trouble, and as Mr. Mack said, has got this jacket|in this 
case so fouled up, the same as he had the one in Montgomery County." 

4. The said statements made in paragraph 3(a), above, by the said 
Mack published in open court is libel and slander per se; it was taken 
down in notes by the Court Reporter and later transcribed for the record. 
Hence, the said Mack and other co-conspirators became liable in| 
without proof thereof. That statement conveyed to all hearers thereof, 
and was meant to convey, under ordinary construction, that Maddox was 
guilty of a criminal offense in handling the civil case in Maryland (Eq. 

No. 17,356) for the defendants Shroyer, was unethical in his dealings with 
his former clients, the said Shroyers, and was unfit to practice law; that 
he was dishonest and lacking in integrity. Therefore, Mr. Maddox' 
business and profession was seriously and grievously affected and damaged 
as a result thereof, as well as his family life. 

5. The said statement made in paragraph 3(b), above, by the said 
Donnelly, published in open court, is a libel and slander per se; it was a 
repetition of an untrue statement of fact, and meant to say, and did con- 
vey to others, under ordinary construction, who heard it, that Maddox is 
incompetent and unfit to represent a client in such a civil case as|the said 
Shroyers had defended in Montgomery County, Maryland, when the records 
showed therein after about three years of litigation there had been no judg- 


ment against the said Shroyers for conversion of funds as alleged therein, 


and counterclaims and cross-claims still stood of record in favor of the 
; | 

said Shroyers for about a million and a half dollars. Said statement was 

defamatory and was taken down in notes at the hearing in open court and 


transcribed for the record later. 
6. Such defamatory statements made by the said Mack and the said 
Donnelly were impertinent, irrelevant and immaterial to the issues before 
the court and were made, obviously, for the purpose of adversely influ- 
encing the court, if possible, against the plaintiff herein. Asa result of 
| 
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the malicious, wanton, and reckless, unlawful conspiracy, combination, 
and agreement, and the unlawful acts done in pursuance thereof in carry~- 
ing it out, this plaintiff's business and profession, and family life, has been 
greatly affected, and it was so intended by these defendants, since plain- 
tiff's wife Sean Associate Counsel in the civil case for the said Shroyers 
in Maryland Equity Court. Hence, Plaintiff has suffered great injuries 
and damages from such defamatory statements as set forth; and he will 
continue to suffer, further, great injuries and damages. 

WHEREFORE, Plaintiff demands judgment against the defendants, 
jointly and severally, Ferdinand J. Mack, Arthur J. Hilland, William J. 
Donnelly, Jr., Charles Visek, Stanley Visek, District Supply, Inc., as 
follows: 


EXHIBIT "2" 


COUNT ELEVEN (11) -- 
DEFENDANTS FIFTEEN AND SIXTEEN (15, 16) ADDED 


1. (Jurisdictional Paragraph) 


* * * * * 


2. Ferdinand J. Mack, Esq., is an attorney for and representing 
the defendant Hilland in the above-entitled cause and acting in the course 
of his employment as such attorney for the said Hilland on June 23, 1958, 
in open court, when he as such attorney stated to this court (Tr. 38, 39): 
"I might add this, Your Honor, if you are concerned with the status of the 
case in Maryland, at the last hearing before Judge Anderson, which, I 
believe was on May 24, 1957, at that time Judge Anderson addressed Mr. 
Maddox, and told him that in his opinion the handling of the Shroyers' 
case in Maryland by Mr. Maddox, in his opinion, was criminal, and so, 
Your Honor, it cannot be left in doubt that the case out there was just as 
fouled up as this one is here, and it is all because Mr. Maddox, in his 
own words, put his own interests ahead of those of his client, because 


when the time came for him to sever his relationship with the Shroyers, 
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so that the criminal case could be disposed of, the thing that he did was 
to have their assignment for the benefit of creditors executed, and he 
treats it as his own personal assignment, although on its face, itis for 
the benefit of all creditors, andI am sure Mr. Shroyer was told it was 
an assignment for the benefit of creditors." | 

3. The above false statements made in the course of his employ- 
ment by the defendant Hilland, published in open court, concerning another 
practicing attorney who was a plaintiff in this case that the said Mack was 
arguing against, became slander and libel per se when they were spoken, 
recorded in the Court Reporter's notes and were transcribed for|the court 
record. Those statements were untrue, in substance and fact, and the 
case in Maryland referred to was not handled criminally and fouled up as 
the record therein shows. These statements by the defendant Mack were 
meant to convey, and did convey, under ordinary construction thereof, to 
all hearers and all readers thereof, that Mr. Maddox, the plaintiff herein, 
was and is guilty of a criminal offense, was unethical in his dealings with 
his clients, and unfit to practice law; that he was dishonest, tricky, and 


lacking in integrity, and unworthy of trust and confidence as such attorney; 
| 
hence, unfit to be a member of the Bar and an officer of this court. There- 


fore, Mr. Maddox' business and profession were seriously and grievously 
affected as a result thereof. These defamatory statements were not relevant 
pertinent, or material to the issues before the court, and obviously were 
made for the sole purpose of influencing the court adversely against this 
plaintiff. 
4. William J. Donnelly, Jr., is an attorney for and representing 
the defendants Viseks and other defendants herein, including the ‘District 
Supply, Inc., in the above-entitled cause, and was acting in the course of 
his employment as such attorney on June 23, 1958, in open court, for 
the defendants District Supply, Inc., Charles Visek, Stanley Visek, and 
others, stated (Tr. 59): "Now, with respect to No. 10, that specifically 
requests information from Mr. Meatyard and that is an action pending out 
in Montgomery County on the property that is tied up that Mr. Maddox him- 
self tied up and because he had all this trouble, and as Mr. Mack said 


? 
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has got this jacket in this case so fouled up, the same as he has the one 
in Montgomery County.” 

5. The above defamatory statement made by the said Donnelly in 
the course of his employment is a repetition of an untrue statement of 
fact, and means to say that Maddox, the plaintiff herein, and did convey 
to the hearers thereof, published in open court, taken down by the Court 
Recorder in his notes on the proceedings and later transcribed for the 
court records, and to readers thereof, under ordinary constructions, 
that Maddox was unfit to practice law, and by making such a statement 
endorsed everything that defendant Mack has stated in paragraph two, 
above. Hence, this repetition of and the endorsement of such false state - 
ments by the said Donnelly became a libel and slander per se. Paragraph 
3, above, is referred to and made a part hereof as to the said Donnelly, 
since he has endorsed all the said Mack has defamatorily stated. 

6. Asa result of such false and defamatory statements, made by 
the said Mack and the said Donnelly in the course of their employment as 
such attorneys, which were impertinent, irrelevant, and immaterial, to 
the issues before the court, for the sole purpose of adversely influencing 
the court, if possible, against this plaintiff, and done wantonly, reckless- 
ly, and maliciously, this plaintiff's business and profession, as well as 
his family life, has been damaged and injured, since plaintiff's wife was 
an Associate Attorney in the Civil Case in Maryland for the Shroyers as 
well as in this case. Therefore, Plaintiff has suffered great injuries and 
damages from the false and defamatory statements as set forth above; 
and he will continue to suffer, further, great damages and injuries. 

WHEREFORE, Plaintiff demands judgment against the defendants 


Ferdinand J. Mack, William J. Donnelly, Jr., Arthur J. Hilland, District 
Supply, Inc., Charles Visek, Stanley Visek, and each of them, as follows: 


* * * * * 


[ Filed January 5, 1959] 


(SEE TRANSCRIPT OF PROCEEDINGS BEFORE 
PINE, J., MARKWALTER REPORTER, OF NOVEMBER 20, 1958) 


* * * * * 


THE COURT: Who is the moving party? Are you the moving 
| 


party, Colonel? | 
MR. MADDOX: Yes, Iam, Your Honor. 


* * * * * 


This is a motion, Your Honor, to amend or supplement a 
complaint and to add a couple of parties under Rule 19. Now, I have set 
forth in my points and authorities in that motion to file a supplemental 
complaint here, showing just how that fits into the situation as I under- 
stand the courts have held, and the rule Says so itself, that it is manda- 
tory to add the two parties under Rule 19, and that the court is hot con- 
cerned at this time with the sufficiency of the complaint or the validity of 
it, but it is only a question of where (whether) the other side has been 
prejudicied in any way, so that it should not be filed at this time, and the 


decisions are supporting me in that position. | 
I might give Your Honor in a few words the background of this case, 
which has something to do with it, naturally, since there are a lot of 
counts and a lot of defendants. This was a conspiracy to get me out of 
the case to breach contractual relations with my former clients, the 
Shroyers, Raymond O. Shroyer and his wife (Mary K. Shroyer),| whom I 
represented for a number of years, in a criminal case in this court, a 
civil case that involved a million and a half or more dollars in Maryland, 
and a partnership that went defunct on account of these defendants con- 
spiring to put him out of business, that they filed an embezzlement charge 
in this court to scare him to death, so he was afraid to lose (afraid of 
loosing) his job, and ruined (ruining) his wife's health, and was willing to 
settle under any condition. So he (they) got me out of the case anil settled 
on (with) the District Supply, a Pennsylvania Corporation's own terms, 
and their two officers, Charles Visek and Stanley Visek, the only two of- 
ficers in this Pennsylvania Corporation. Now, they were charged with 
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conspiring to breach and interfere with contractual relations of (between) 
my client and me and get me out of the case, so that they could settle on 
their own terms. They scared him to death with embezzlement charges 
filed in this indictment of $6,000 as probable cause, but the indictment, 
that is dismissed here in February of last year for want of evidence, and 
the failure of the District Supply, the Pennsylvania Corporation, to prose- 
cute, which they knew they could never prove in the beginning, nor the 
civil case in Maryland that they filed against him for conversion of the 
corporation's funds. |Now, the contractual relations involved a contract 
with my client as to fees and so forth, and to get me out of the case, and 
there was another angle, which was that they conspired to breach an im- 
plied warranty under an assignment I had for $17,000, as held by a title 
company down in Maryland, that my former client was forced to sell on 
account of the conspiracy between these defendants against my former 
client. 

Now, generally, that is the background of this case. Now, then, I 
want to add two additional defendants here for slander and libel that took 
place in this court. Now, there has been no objection to this motion what- 
soever to show prejudice or anything. Mr.Galiher, of Galiher & Stewart, 
has filed a paper here on behalf of the District Supply and Charles Visek 
and Stanley Visek, its officers. There were only two officers. But that 
does not attack this motion at all. He tries to pass judgment in his high- 
sounding verbosity here, a severe criticism of why this paper should (not) 
be filed or that it should be pursued. Now, he represents only those three 
defendants here according to his opposition to the motion for leave to file. 
Then he cites a couple of cases here from New York which have nothing 


to do with our situation in the District of Columbia, except only in a gen- 
eral way, and that would be applicable (only) if these two counts were 
filed, and then he had made a motion to dismiss. 


It is premature under established law, and it has got nothing to do 
with this motion to file a supplemental complaint at this time. Then he 
does not stop there, but down in the end these three defendants, through 
Mr. Galiher, wish to state to the Court in the last sentence there, that 
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he ¢hey) would like to have me disbarred, and that the Court should take 
action sui sponti (sua sponte). Now, that is all I have to say until I hear 
from Mr. Galiher, Your Honor. 

* * * * * | 
MR. GALIHER: Your Honor, Rule 21 says: Parties may be dropped 
or added by order of the Court on motion of any party or of its own initia- 
tive at any stage of the action and on such terms as are just. 
THE COURT: Well, "terms". 
MR. GALIHER: Your Honor, I submit that you have comple te 
power to -- 
THE COURT: I know what you submit, but I want your authority, if 
you have any. If you have not, of course, that is different. 
MR. GALIHER: I don't have any additional authority, other than 
the rule itself, Your Honor, and I say Your Honor can interpret | 


rule as J am urging at this time. | 
THE COURT: Let me have the rule back. You may proceed. 


MR. GALIHER: Once upon a time -- | 
THE COURT: Or do you want to look up a little law on it to aid the 
Court? | 
MR. GALIHER: I will be glad to submit a memorandum. 
THE COURT: No; I thought maybe you would like a short recess to 
look it up. If you do not want it, it is all right with me. 
MR. GALIHER: I will follow Your Honor's suggestion. 
THE COURT: No, I didn't make the suggestion. I wanted to know 
whether you would like a little time to look up some law on the subject. 
MR. GALIHER: Your Honor has raised a question which I would like 
to answer. Your Honor has indicated that you want some law. I to not 
have that law with me at this time, but I will ask Your Honor to grant me 
half an hour to check the law. | 
THE COURT: Well, I will let you come back after lunch. 
MR. GALIHER: Very well. 
THE COURT: I want you to come back, Colonel Maddox, on the 
same point. 
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MR MADDOX: I have mind (mine) right here now, Your Honor. 
There is #0 such thing. Rule 19 is the rule that is mandatory there for 
adding parties and 15(d) is the one for supplemental pleadings. 

THE COURT: Of the Federal Rules? 

. MADDOX: Yes, Your Honor. We operate only under the 
Federal Rules, as I understand it. 

THE COURT: Well, I wondered whether you had in mind the Fed- 
eral Rules or the local rules. 

MR. MADDOX: Yes, Your Honor, the Federal Rules, as I set out 
inmy* * * 

THE COURT: Well, your statement that we operate only under the 
Federal Rules was gratuitous. 

MR. MADDOX: In my points and authorities in my motion. 

THE COURT: Very well. I will continue it until quarter of two in 
order to permit counsel to see what law there is as (on) not to allow the 
amendment, and then to move to dismiss if there is a question raised as 
to the sufficiency of the amendment. 

MR. MADDOX: Until after it is filed, Your Honor. That is the 
law. I have made an exhaustive research. 

THE COURT: Or whether I can look into it at this time. 

MR. GALIHER: Yes, sir. 


MR. MADDOX: I have a recent case on that right here in the 
Federal Court. 


THE COURT: I will hear you later. 
(A Recess Had, p. 11) 


* * * * * 


(11 et seq.) MR. GALIHER: (Much verbiage and citations not in point) 


17 


* * * * * 


I respectfully submit to Your Honor that as a matter of law 
(citing the Stephen's Case) it is clear that if our position as set forth in 


our motion is sound that Your Honor has a right to look beyond the ap- 
parent liberlaity of amendment, particularly in the interest of justice 


and deny the appeal to amend. I can go on and discuss any other feature 
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of it, but it was my understanding that that was what Your Honor was 


interested in at the outset. | 
THE COURT: Yes, that is exactly what I was interested in.| Now, I 
am going to ask you one question. The amendment in respect of Mack 
states that Mack, acting for Hilland, on June 23, 1958, in open court, in 
an argument stated to the Court: "At the last hearing before J udge 
Anderson which I believe was on May 24, 1957, at that time Judge An- 
derson addressed Mr. Maddox and told him that in his opinion the handling 
of the Shroyer's case in Maryland by Mr. Maddox in his opinion was criminal, 
and so, Your Honor, it cannot be left in doubt that the case out there was 
just as fouled up as this one is here, and it is all because Mr. Maddox in 
his own words, put his own interests ahead of those of his client.’ 
Now, those are clearly slanderous unless privileged, and as I under- 
stand the rule practically everything said in open court by an attorney is 
privileged if pertinent. | 
MR. GALIHER: Yes, sir. | 


THE COURT: Now, I do not know what were the issues in this case 
where Mr. Mack made that statement. Will you give me your view of what 


the issues were so I can look to the pertinency of it? 

* * * * 

THE COURT: The record in the case? 

MR. GALIHER: The record in the case before the Court, ee: sir. 

THE COURT: Well, did Judge Anderson's statement have anything 
to do with it? 

MR. GALIHER: Yes, Your Honor. 

THE COURT: Is it pertinent to the issues of this case? 

MR. GALIHER: It was, sir. 

* * * * * 

As to what Mr. Donnelly said, certainly I see absolutely 
nothing libelous or slanderous in that. I would not be honest if I did not 
concede that both sides at various stages of this litigation have made 
remarks apparently in the state of emotion or anger, but that does not 
give rise to a suit for slander or libel, and I have set forth authorities 
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to back me up. 

THE COURT: Well, Mr. Donnelly is alleged to have said that he 
got the jacket so fouled up, that he got this jacket in this case so fouled 
up, the same as he had the one in Montgomery County. Well, now, I 
think that is libelous when it is said of a lawyer. 

MR. GALIHER: And unless it is privileged. 

THE COURT: Unless it is privileged. 

MR. GALIHER: Or unless it is privileged, Your Honor. 

THE COURT: Of course. I cannot on a motion of this kind, I can- 
not go into the question of privilege. 

MR. GALIHER: I know that, but you can take a look at the record 
in this case in the light of the law that I cited to Your Honor, and if you 
feel, as I submit you|should, that it would be useless to permit this 
amendment, this is the place and time, I respectfully submit, to stop it. 

THE COURT: What I want to see is whether he has stated a cause 
of action which would survive a motion to dismiss which is one of the 
criteria to be applied in whether I give him leave to amend. 

* * * * * 

THE COURT: All right, Colonel. 

MR. MADDOX: Unless your mind is made up already -- 

THE COURT: What is that? 

MR. MADDOX: I can answer him step by step. 

MR. GALIHER: He said: Unless your mind is made up already. 

THE COURT: No, my mind is not made up already. I want to 
hear from you. I donot understand that statement, Colonel Maddox. 

Do you mean to imply that I have made up my mind and I am listening to 
you as a matter of form? 

MR. MADDOX: I thought that none of this, none of this applies, 


that he has cited here, and that the Court cannot consider the validity of 


what we propose to file and the sufficiency. That has to be -- 

THE COURT: That is one of the things I asked for help on. That 
is one of the things I asked Mr. Galiher to look up at lunch time. 

MR. MADDOX: Yes. 
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THE COURT: And I suggested the same to you, andI want to hear 
from you. 
MR. MADDOX: I have it right here, but nothing he has said i 
applicable to the situation. 
THE COURT: All right. 
MR. MADDOX: Now, what has been set up here grew out of 
foundation of (foundational) facts alleged in these pleadings here against 
all these defendants. In H.F.G.Co. vs. Pioneer (Pamis) Publishing 
Company, 7 Fed. Rules Decisions 654, * * * it held that plaintiff 
should be allowed to state an additional claim in the supplemental |plead- 


ing when it stems from the same facts which form the basis of the original 
complaint. Now, that is what happened here. This stems from the facts 


alleged in the original complaint. 
* * * * * 
These were facts and occurrences that grew out of these foundational 
things, and it is basic in the law. 15(d) says: (corrected to 15(b) on follow- 
ing page). Upon motion of a party the Court may, upon reasonable notice 
and upon such terms as are just, permit him to serve a supplemental 
pleading setting forth transactions, or occurrences, or events which have 
happened since the date of the pleading sought to be supplemented. If the 
court deems it advisable that the adverse party plead thereto, it shall so 


order, specifying the time therefor. | 


* * * * * 


Now, that shows where there (they) are necessary and proper 
parties, they may be joined, andI have set that out also in my points and 
authorities there in support of my motion, under 19(b). It says in the 
very first sentence under 19(b): When persons who are not indispensable, 
but who ought to be parties if complete relief is to be accorded between 
those already parties, have not been made parties and are subject to the 
jurisdiction of the court as to both service of process and venue ana can 
be made parties without depriving the Court of jurisdiction of the| parties 
before it -- and parenthetically, note this language: The Court shall 
order them summoned to appear in the action. Now, that is to ayoida 


110 


multiplicity of suits, because if this were denied I would have a right to 
file an independent action against these parties. 
THE COURT: There is no doubt of that. 
MR. MADDOX:! And this is done, put in the rules as I understand 
it, 


* * * * * 


and that is to avoid a multiplicity of suits, to decide it all in one action, 
since the same set of facts would prove the case, and you don't have to 

go all over the same facts again to prove that case. Now, here is something 
that is very pertinent that I think I would like to read to you, Your Honor. 

it is Foss (Foltz) vs. Moore-McCormack Lines, 189 F. 2d 537, decided in 
the Second Circuit in 1951. 

This was a slander case and it is quite parallel to this. It is a quasi- 
judicial proceeding, and this case held that in an action for libel or slander 
privilege is a special defense, which must not only be pleaded but proved, 
and a dismissal on that ground on motion before answer is premature. As 
I stated in the beginning, all of the defense here to the situation is pre- 
mature. Now, at page 539 in that case, the Court stated, which is quite 
pertinent to the situation here: At the beginning a purely technical point 
which has been raised should be noted. It is argued quite properly that 
privilege is a special defense, which must not only be pleaded but proved, 
and that a dismissal of the complaint on that ground on motion before 
answer is premature. 

Now, that case was reversed, and strange to say, that case cited 
our law here in the District of Columbia on such a situation, White vs. 
Nichols, which you as a practicing lawyer before you became a judge, 
are quite familiar with, I am sure, and which is the law in our District 
here, White vs. Nichols, 3 Howard 266, 44 U.S. 266, 11 L. Ed. 591. 


Now, I would like to repeat here a statement I made this morning in 


Fiedler (Biedler) v. Hirsh, a Pennsylvania case, a District Court case, 
1958, this year, 1 Fed. Service 2nd, 15-C-1, Case 3. That case held: 
Validity of the claim proposed to be set forth in the amended pleading 
will not be passed on in granting leave to amend. 
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* * * * * 
30, 31 Now, let me cite you Kravett (Cravatt) v. Closo-Fasteners | 
(Kloso-Corporation, 1954, 16 Fed. Rules Decisions 454, and that | 
that it is not generally the function of the court to pass on validity of 
proposed amendments. 
* * * * * 
Now, in Federal Telegraph and Radio Corporation vs. Associated 
Tel and Tel Company, 88 Fed. Supp. 375, it was held that a supplemental 


complaint may bring in a new and distinct cause of action, or set forth 


facts entitling plaintiff to other and further more extensive relief. 

Now, my contention is, Your Honor, that it is a simple question 
here, under that Second Circuit case there that was decided in 1951 that 
I just read from, that the Court would abuse its discretion if it did not 
permit the amendment here because the courts have held it makes no 
difference whether it is a supplemental complaint or an amended com- 
plaint, whatever it is called, it amounts to the same thing, and it|should 
be allowed. There is no question in my mind but what the amendment 
should be allowed because from my research they have got to set up that 
as a special defense, as that court has said in the Second Circuit there 
in 1951, and prove it, that it is privilege. 


White vs. Nichols that went up from this Court's predecessor years 


ago to the Supreme Court is the law of the District of Columbia. Many of 
the states have different laws on libel and slander that they have 
put into their local statutes, but we don't have anything on it here other 
than the cases that follow generally White vs. Nichols, * * * and they 
said that was privileged, but the Supreme Court said No. And what they 
(have) set up here, which Icontend has nothing to do with the (this) situation, 
but since Mr. Galiher has arguedit, it was not pertinent, it was not relevant, 
and it was not material to the issues because the only issue before the Court 
on that day that he made that statement was whether the complaint, the 
complaint against Hilland set up a cause of action, and that was the whole 
issue before the Court; and you could not bring in everything that happened 
down in Maryland, nor in the Ray's (Ray) Supply Company that I represented 
at one time, or the criminal case that was dismissed in February of last 


year for want of evidence; and the refusal of the District Supply and its 
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President, Charles Visek, to prosecute because they got an agreement 
between my former client, and the letter was in the file there that Mr. 
Hilland signed, against public policy, to pay out $11,500 to the District 
Supply for (from) money (he) held in escrow by the title company in es- 
crow down in Maryland, so he would refuse to prosecute. And that 
contract was against public policy under our local decision here, 
Chambers v. Burroughs, and strange to say, it is the same number as 
the United States Supreme Court case, 44 App. D.C., and that says you 
cannot do it, it is against public policy. 

And also the McMillan case, 174 U.S.___ (637) which says the 
same thing 

* * * * * 

Now, there is no question in my mind, Your Honor, as I have read 
the decisions and have studied them, and the rules of this court and its 
great liberality, that the Court under Rule 19(b) must allow the plaintiff 
to add these two new parties and to file the supplemental complaint as 
he proposed there. 

* * * * * 

(MR. GALIHER:) All of those matters were discussed, and the 
Maryland proceedings were thoroughly discussed, and Your Honor will 
see that any comment made by Messrs. Donnelly and Mack was entirely 
pertinent and relevant to the inquiry, andI say, may it please Your Honor 
most respectfully, that no attorney will be safe from a suit of this sort 
should this be permitted. 


OPINION OF THE COURT 


THE COURT: The matter before me is a motion for leave to file 
(a) supplemental complaint to (in) Counts 10 and 11, as Section 9 hereof, 
and to add two new defendants, Ferdinand J. Mack and William J. Donnelly, 
Jdr., as defendants No. 15 and 16. The proposed complaint is founded on 
alleged libel and slander committed by two attorneys who appeared in this 


action after the action had been commenced and many interlocutory pro- 
ceedings had taken place, the original complaint for damages being one 
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entitled in contract and tort, also entitled breach of contract, also 
entitled conspiracy to breach of contract, and also entitled conspiracy to 

breach of contract. Therefore, the new matter intended to be add- 
ed does not relate in any manner to the original claim for damages. The 
Rules provide that a party may amend his pleadings only by leave of court 
after amending them once, or by written consent of the adverse party, 
and leave shall be freely given when justice so requires. 
Rule 15(d) also provides that there may be supplemental pleadings 
setting forth transactions or occurrences or events which have happened 
since the date of the pleadings sought to be supplemented. It further pro- 
vides that if the Court deems it advisable that the adverse party plead 
thereto, it shall so order. I believe that the transaction or occurrences 
or events have reference to transactions, occurrences or events| not 
connected with the prosecution or defense of the case. Then the rule 
also provides that all persons may be joined in one action as defendants 
if there is asserted against them jointly, severally, or in the alternative, 
any right to relief in respect of or arising out of the same transaction, 
occurrence or series of transactions or occurrences. Of course, the 
matters'complained of do not come within that category. Barron & 
Holtzoff in discussing this question have this to say, and cite authorities 
for it: "Asa general rule, the court on motion for leave to amend, will 
not pass upon the legal sufficiency of the amended pleadings, unless 
the sufficiency thereof is obvious on its face. Leave to amend may be 
denied if the form of the proposed amendment does not comply with these 
rules. Under certain circumstances, if leave to amend would prove futile 
- or impractical, the court has denied leave on the theory that there can be 
no abuse of discretion if what is refused would avail the applicant nothing 
if allowed." | 
Under these circumstances and applying the criteria that I have just 
referred to, I am of the view that the motion before me should be denied. 
I will sign an order accordingly. 
MR. MADDOX: Would that be without prejudice, Your Honor? 
THE COURT: No, it just should be denied. Of course, mehout 


114 
prejudice to filing an independent suit, if that is what you mean. 

MR. MADDOX:! Well, I would like to have that in the order. 

MR. GALIHER: No, I object to that. The only question is that this 
is denied at this time. 

MR. MADDOX: Because I will file -- 

THE COURT: I need not say without prejudice to filing an inde- 
pendent action, because I think he has that right anyway, and I do not 
want that question raised. Nor doI want it to be said my ruling is res 
judicata. I think there is no doubt that if he pays $10 he can file an action. 
Then you would be required to move for dismissal, if you think you are 
right. 

MR. GALIHER: Well, that is true, Your Honor, but I don't believe 
that anything requires in this action that we state without prejudice to 
his right to file another action. 

THE COURT: Do you question that he has that right? 

MR. GALIHER: No, I don't. 

THE COURT: Weill, then, what is the harm of putting it in? 

MR. GALIHER: Because he may say, after he files such an action, 
he may use Your Honor’s language and contend that you felt that he had 
a right to file such an action on the merits. That is my point. I will tell 
Your Honor as an officer of this court that I will not take the position that 
it is res judicata. 

THE COURT: Well, if you take that position, then I will not add it. 

MR. GALIHER: Yes, sir. 

THE COURT: Allright. You have heard him say so. It is on the 
record. 

MR. MADDOX: You will not put without prejudice in there? 

THE COURT: No, in view of what he said, that he will not raise 


the question of res judicata if you file another action. Is that what you 
said, Mr. Galiher? 

MR. GALIHER: I did, sir. 

THE COURT: And that is binding on your clients. 

MR. GALIHER: And my conscience. 
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THE COURT: Well, your clients, particularly. 
MR. GALIHER: Yes, sir. 


(Hearing concluded) 


[| Filed November 6, 1959] 
| ORDER 
The motion of the plaintiff for an order, in the above-entitled cause, 
to direct Witness Owen E. Osborne to answer certain questions he refused 
to answer upon the taking of his deposition on August 31, 1959, by the plaintiff, 
and said motion having come on for a hearing and having been considered 
by the court on November 2, 1959, it is this 6 day of November, 1959, 
ORDERED: 
(1) That the motion of the plaintiff be, and hereby is, continued to 
Friday, November 20, 1959; and, 
(2) It is further ordered that the Witness Owen E. Osborne! appear 
in this court on Friday, November 20, 1959, at 10:00 A.M., to show cause 


why he should not answer the questions set forth in plaintiff's motion, copy 
| 

of which was served upon said Witness under date of September 25, 1959, 
| 

by mail, if cause can be shown by him. 


/s/ Alexander Holtzoff, 
Judge 


| Filed December 28, 1959] 
MEMORANDUM 
The matter before the court is plaintiff's "motion for an order 
directing witness Owen E. Osborne to answer certain questions he re- 
fused to answer on oral examination."' The motion will be denied! An- 
notated Code of Maryland, Vol. 4, 1957 Edition, Art. 35, Section| 13. 
Mullen v. U. S. decided December 4, 1958 by the United States Court 
of Appeals for the District of Columbia Circuit. See statement of 
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Judge Fahy concurred in by Judge Edgerton, filed January 29, 1959. 


/s/ Burnita Shelton Matthews 
December 28, 1959 Judge 


[ Filed March 14, 1960] 
ORDER 


Upon consideration of the motion entitled "Motion for an order 
directing witness Owen E. Osborne to answer certain questions", etc., 
filed herein September 26, 1959, the opposition thereto, and counsel 
having argued the matter in open court on November 20, 1959, and the 
Court having filed herein on December 28, 1959, a memorandum per- 
taining to said motion, and upon consideration of so much of plaintiff's 
motion filed herein March 12, 1960, as seeks an amendment of said 
memorandum, it is by the Court this 14th day of March, 1960: 

ORDERED that said motion filed herein September 26, 1959, for 
an order directing Owen E. Osborne to answer certain questions be and 
the same is hereby denied and that the rule to show cause against the 
said Osborne incorporated in the order herein of November 6, 1959, be 
and the same is hereby discharged, and it is further 

ORDERED that so much of plaintiff's motion of March 12, 1960, as 
seeks an amendment of the aforesaid memorandum of the Court be and the 
same is hereby denied. 


/s/ Burnita Shelton Matthews 
Judge 


{ Filed March 12, 1960} 


PLAINTIFF'S MOTION TO AMEND MEMORANDUM OPINION 
OF DECEMBER 28, 1959, AND/OR FOROTHER AND FURTHERRELIEF 


Plaintiff moves the Court: 
(1) To amend its Memorandum Opinion of December 28, 1959, to 
make the first paragraph read: ''The matter before the court is Plaintiff's 


[ Filed October 16, 1957] 
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Motion for an order directing witness Owen E. Osborne to answer 
certain questions he refused to answer upon an oral examination and 
pursuant to a Rule of this Court under date of November 6, 1959 (Holtzoff, 
J.) for the said Osborne to show cause why he should not answer the ques- 
tions set forth in Plaintiff's Motion, filed in this cause on Berrie 25, 
1959." 

And to add to second paragraph, at the beginning, "And the matter 
came on for a hearing and argument in open court on Friday, November 20, 
1959, with the said Osborne present and his counsel (H. Dawson Penniman 
of Baltimore, Maryland), appearing especially, and the said Motion having 
been argued by counsel on that date and taken under advisement by the 
Court, the Motion will be denied and the Rule quashed." | 


ORDER DENYING MOTIONS OF DISTRICT SUPPLY, INC. 
CHARLES VISEK, ITS PRESIDENT, INDIVIDUALLY, "AND AS 
PRESIDENT THEREOF, DE FENDANTS NUMBER 5 AND 6, AND 
J. LEWEY CARAWAY DEFENDANT NUMBER 3 


The motions of the defendants, District Supply, Inc., Charles 
Visek, individually, and as President thereof (defendants number 5 and 
6), andJ. Lewey Caraway (defendant number 3), to dismiss the complaint 
filed in the above entitled cause, came on for a hearing on October 8 


> 


1957, and upon consideration thereof by the Court, it is this 16 day of 
October, 1957, 


ORDERED: 
1. That the Motion of the District Supply, Inc., and Charleg Visek, 
its President, both individually and as President thereof (defendants 


number 5 and §), to dismiss the complaint filed herein, be, and hereby 
is, denied; 


2. That the Motion of J. Lewey Caraway (defendant number 3) to 
dismiss the complaint filed herein, or in the alternative to grant s 


ummary 
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judgment, be, and hereby is, denied. 
/s/ Alexander Holtzoff, 
Judge 
(See pp. 17-26, Tr. Pro. 10/8/57) 


{ Filed November 4, 1957] 


ORDER DENYING MOTION OF J. LEWEY CARAWAY, 
DEFENDANT NUMBER 3, TO STRIKE PLAINTIFF'S 
AMENDED COMPLAINT 


The motion of the defendant Number 3, J. Lewey Caraway, to 
strike the Amended Complaint of the Plaintiff, filed in the above entitled 
cause, came on for hearing on October 29, 1957, and upon consideration 
by the court, it is this 4th day of November, 1957, 

ORDERED: 

(1) That the motion of the defendant J. Lewey Caraway to strike 
the Amended Complaint of Plaintiff filed herein be, and hereby is, denied; 


and 

(2) Further, that the defendant, J. Lewey Caraway, be, and here- 
by is, granted ten (10) days within which to answer the Plaintiff's 
Amended Complaint. 


/s/ Alexander Holtzoff, 
Judge 


(See pp. 2-4, Tr. Pro. 10/29/57) 


[ Filed November 6, 1957] 
ANSWER OF DEFENDANT CARAWAY TO THE AMENDED COMPLAINT 


* * * * * 


[ Filed October 24, 1957] 


ANSWER OF DEFENDANTS, DISTRICT SUPPLY, INC., AND 


CHARLES VISEK, TO COMPLAINT 


*x * * * * 
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[ Filed April 28, 1958] 


ANSWER OF DEFENDANTS, STANLEY VISEK, PORREGA, AND 
SMITH, INDIVIDUALLY AND IN THEIR DESIGNATED CAPACITIES 


Se ee ne ASS ES SS aaa 


* * * * * 


[ Filed May 3, 1958] 
ORDER FORJUDGMENT AGAINST ELMER L. YOUNG 


Upon oral motion of the plaintiff herein for an Order Pro Confesso 
against one of the defendants in the above entitled cause, pursuant to 
Rule 55(b)(2) FRCP; and it appearing that the defendant Elmer L. Young 
was served on April 11, 1958, personally, in Washington, D. C|, by the 
Marshal of this court with a copy of the complaint and a summons to ans- 
wer within twenty days from said date, and serve a copy thereof on the 
plaintiff or his attorney within that period; and it further appearing that 
the said defendant Young has not done so, but has defaulted; and it appears 
further that the said defendant has not been granted an extension! of time 


| 
within which to plead or serve and answer thereto, it is this 3rd day of 
May, 1958, 


ORDERED: 
(1) That the motion of the plaintiff be, and hereby is, granted; and, 
(2) That the Clerk of this Court will, and is hereby so directed, to 
enter a default Pro Confesso judgment, as set forth in Count Seven of 
the complaint herein, subject to proof of amount of damages, to|be deter - 
mined at the trial hereof, or at an earlier hearing for that purpose as 
may be directed by this court, against the defendant Elmer L. Young, In- 
dividually, and as General Manager and Director of the District Supply, 


Inc. 


/s/ R. B. Keech, Judge 


[Filed July 28, 1961] 


NOTICE OF APPEAL 


Notice is hereby given this 28th day of July, 1961, that Luther 
Robinson Maddox, Plaintiff in the above-entitled cause, hereby appeals 
to the United States Court of Appeals for the District of Columbia Circuit 
from the Final Judgment of this Court entered of record on the 1st day 
of June, 1961, in favor of the defendants and against the plaintiff, dis-__ 


missing with prejudice the said plaintiff's cause of action against all 


defendants herein and therein. 


/s/ Lather Robinson Maddox, Pro Se, 
Attorney for Plaintiff 


[ Filed May 16, 1961] 


POINTS AND AUTHORITIES IN SUPPORT OF MOTION 
TO SET ASIDE DEFAULT JUDGMENT AGAINST 
ELMER A. YOUNG 


Rules 55(c) and 60(b), Federal Rules of Civil Procedure. 

The above Rules provide in part that on motion the Court, upon such 
terms as are just, may relieve a party or his legal representative from 
inadvertence, surprise or excusable neglect. This Rule is based on Sec- 
tion 473 of the California Code of Civil Procedure, and the Federal Courts 
have held that construction of this Rule should be in accordance with 
California practice. Fiske v. Buder, 8 Cir. 125 F.2d 841; United States 
for Use of Kantor Bros. v. Mutual Const. Corp., D.C. E.D. Pa. 3 F.R.D. 
227. The California courts hold that the rule is remedial and should be 
liberally construed (Potts v. Whitson, 52 Cal. App.2d 199, 125 P.2d 947), 
and that any doubt that may exist should be resolved in favor of the motion, 
to the end of securing a trial on the merits, Jergins v. Schenck, 162 Cal. 
747, 124 P.426; Williams v. McQueen, 89 Cal. App. 659, 265 P.339. In the 
absence of a showing to the contrary, it will be assumed that plaintiff is 
able to prove his case at any time, and the policy of the courts is to give 
defendant an opportunity to present his case. Hughes Mfg. & Lumber Co. 
v. Elliott, 167 Cal. 494, 140 P.18.. We find no radical difference between 
the California practice and the practice in other jurisdictions, including 
this one. Courts are prone to adopt a liberal attitude in dealing with de- 
fault judgments. Liberty Nat. Bank & Trust Co. v. Kumpert, 305 Ky. 769, 
205 S.W. 2d 342, It is the policy of the law to have every case tried on its 
merits. Patterson v. Patterson, Mont. 179 P.2d 536. When satisfied of 
the good faith of the applicant moving to set aside a default, the Court 
should be liberal in its consideration of the application. Bush v. Bush 
61 App. D.C. 357, 63 F.2d, 134. 


A motion to set aside a judgment by default is, of course, addressed 


? 


to the discretion of the Court. In exercising this discretion, the Court 
will be guided by the fact that default judgments are not favored in|the 
law. Alapariv. O'Leary, 154 F.Supp. 78, and see Barron & Holtzoff, 
Vol. 3, p. 89. | 
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it will be seen from the attached affidavit of counsel that an answer 
to the amended complaint was filed on April 25, 1958, wherein the answer 


was prepared for the defendants, Stanley Visek, Frank Farreca and Samuel 


Smith. By inadvertence, which apparently occurred during the typing of the 


answer, or while said answer was being dictated to a secretary, the name 
of the defendant Elmer L. Young was omitted therefrom. 

The record will show that on May 28, 1958, counsel filed objections 
to interrogatories propounded to the defendants Stanley Visek and Elmer 
L. Young. The record will also show that counsel appeared in court and 
argued the objections to the interrogatories in question and thereafter, on 
June 9, 1958, filed a pleading entitled "Answers of Defendant Elmer L. 
Young to Interrogatories.'"' Further, the record will disclose that counsel 
appeared in court on behalf of the defendant Elmer L. Young on other 
matters concerning this cause. Obviously, the fact that an answer to 
the complaint was not filed on behalf of the defendant Young was a mere 
oversight on the part of his counsel in the preparation of the answer here- 
tofore referred to. 

The Court's attention is invited to the fact that although counsel for 
District Supply, Inc. has been in contact personally and by phone with 
Luther R, Maddox on many occasions since May 1958, Maddox at no time 
mentioned that he had taken a default against Elmer L. Young, the general 
manager and member of the Board of Directors of District Supply, Inc. 

It is respectfully submitted that the default judgment should be set 
aside, and that the Court should permit the filing of the proposed verified 
answer attached hereto which constitutes a full and complete defense to 
the charges against him or, alternatively, permit an amendment to the 
answer filed on behalf of defendants Visek, Porreca and Smith by the 
addition of the name of the defendant Elmer L. Young to the caption thereof. 

GALIHER & STEWART 


By: /s/ Richard W. Galiher 
Attorneys for Defendant 
Young 
1215 Nineteenth Street, N.W. 
Washington 6, D. C. 
FEderal 7-8330 


(Certificate of Service) 
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[ Filed May 16, 1961] 


AFFIDAVIT OF RICHARD W. GALIHER 
[IN SUPPORT OF MOTION] 


DISTRICT OF COLUMBIA, SS: | 
RICHARD W. GALIHER, being first duly sworn on oath, deposes 

and says that he has been counsel for the defendants District Supply, Inc., 

and persons connected with that company since he first appeared bn behalf 

of District Supply, Inc. and Charles Visek when the action was originally 

filed in this court; that thereafter an amended complaint adding Counts 


7 and 8 to the complaint filed October 5, 1957, was filed against Stanley 


Visek, Frank Porreca and Elmer L. Young, who were directors of District 
| 


‘for 


Supply, Inc., and against Samuel J. Smith, formerly an accountant 
District Supply, Inc.; that he prepared an answer on behalf of the afore- 
mentioned defendants on April 25, 1958, which was filed with the Court; 
that by an oversight the name of Elmer L. Young was omitted from the 

caption of the said answer; that from the date of the filing of the answer 
he has appeared as counsel of record for the defendant Elmer L. Young; 
that he believes that the complaint filed against defendant Young is 
absolutely baseless and that if the default judgment is permitted to stand 


in this cause, a grave miscarriage of justice will result; that he first 


learned that a default judgment had been entered against Elmer L, Young 
on May 15, 1961, after reading Luther R. Maddox's pretrial statement 

wherein the default judgment in question was mentioned; that he has been 
in personal and telephonic contact with Luther R. Maddox on numerous 

occasions since May 7, 1958, on matters concerning the instant cdse; that 
Maddox knew he represented District Supply, Inc. and the officers there- 
of and not once did Maddox ever mention the fact that he caused a! default 
judgment to be entered against Elmer L. Young. 


Further deponent sayeth not. | 
/s/ Richard W. Galiher | 
The foregoing has been read by Richard W. Galiher and it is true 

to the best of his knowledge, information and belief. 
/s/ Richard W. Galiher 


[Jurat dated May 15, 1961] [ Certificate of Mail 
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(i) 


QUESTIONS PRESENTED 
| 


| 
1. Whether a notice that an appeal is being taken from a final 


judgment entered on June 1, 1961, dismissing a complaint against the 
| 


remaining defendants, operates to bring up for appellate review a dis- 


missal as to other defendants entered over forty months earlier. 
| 


2. Whether appellant's thirty-eight page, thirteen thousand word 
complaint violates the requirement that a complaint contained a "'short 


and plain statement" in averments which are "simple, concise and 


direct." 


| 
3. Whether this Court will review the trial court's dismissal of 


a complaint on the ground of its prolixity when the appellant does not 


print his complaint in the Joint Appendix. | 


4. Whether an attorney is liable to his predecessor if the latter 
| 


was wrongfully discharged by his clients, 


COUNTERSTATEMENT OF CASE 
SUMMARY OF ARGUMENT . 


ARGUMENT A . 3 : . : 


I. No Appeal Has Been Noted from the Order of 
March 7, 1959, Dismissing Counts 8 and 9 
Of the Complaint Fi : 


- Dismissal of this Suit was Poren Warranted 
When Appellant Refused to Redraft His Prolix 
Pleadings . < s . . 


. Having Failed to Print in the Joint cas 
The Pleadings Which Prompted the Dismissal 
Below, Appellant Has Forfeited His Right to 
Appellate Review of that Dismissal 


- Amended Counts 8 and 9, Insofar as They are 
Intelligible at All, Alleged No Conduct by this 
Appellee Which was Not a Proper Exercise of 
His Function as Attorney for the Shroyers 


CONCLUSION 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF OF APPELLEE HILLAND 


COUNTERST ATEMENT OF CASE 


In 1954 District Supply Inc. filed in a Maryland court an equity action 
against Raymond and Mary Shroyer, the purpose of which was to establish 
a constructive trust upon real estate owned by the Shroyers on the ground 
that the improvements on this real estate had been made with money al- 
legedly embezzled by Raymond Shroyer while in the employ of District 
Supply, Inc. The appellant in the case at bar was the attorney for the 
Shroyers in that equity case. 


2 


On September 15, 1956, the Shroyers discharged the appellant as 
their attorney in the Maryland case, and he withdrew his appearance in 
that matter. (JA 82) However, on October 19, 1956, he intervened in that 
proceeding for the purpose of protecting a claimed interest in a fund de- 
rived from the real estate, which fund had been assigned to him by the 
Shroyers on account of his fee for legal services. (JA 82) 


Some months after the Shroyers had discharged the appellant as 


their attorney in the Maryland proceeding, the appellee Arthur J. Hilland 


was retained to represent them. (JA 81, 92) 


A compromise of the Maryland proceeding was then negotiated be- 
tween this appellee, on behalf of the Shroyers, and the attorneys for District 
Supply, Inc. Since the appellant was contesting the right of either side to 
settle the litigation, and since he had intervened in the litigation, the parties 
to the proposed compromise arrangement petitioned the Maryland court to 
authorize the settlement. (JA 83) The appellant opposed the right of settle- 
ment. (JA 83) While the Maryland court had the matter under considera- 
tion, the appellant commenced the present case in the United States District 
Court for the District of Columbia, but he did not name this appellee as a 
defendant at that time.' (JA 1) On August 6, 1959 the settlement proposal 
was approved by the Maryland court, and this action was affirmed by the 
Court of Appeals of Maryland. Maddox v. District Supply, Inc., 222 Md. 

31, 158 A.2d 650 (1960), cert. den., 364 U.S. 870 (1960). 


It was not until April of 1958 that the appellant made any effort to 
bring this appellee into the "conspiracy" case which he had filed in the 
United States District Court for the District of Columbia. He was per- 
mitted to amend his complaint to add an eighth and ninth count naming 
this appellee as a defendant. (JA 2) On March 7, 1959, this appellee's 
motion to dismiss Counts 8 and 9 of the amended complaint was granted 
by the lower court, and on June 12, 1959 the appellant's motion to vacate 
the order of dismissal was denied. (JA 3) 


| 
3 | 


The case against the remaining defendants lingered on in the lower 
court until June 1, 1961, when it was dismissed with prejudice. (J A 28) 
The dismissal with prejudice was the result of the following events. On 
April 18, 1961 the lower court signed an order directing the appellant to 
bring his pleadings into conformity with the Federal Rules of Civil Pro- 
cedure, and allowed him a period of one month to accomplish this, (JA 
24-25) The appellant neither obeyed this order nor made any effort to do 
so. When it was brought to the attention of the lower court that appellant 
had not complied with the order of April 18, 1961, he was given an additional 
ten days to do so. (JA 34) Since he did not comply with this later order, 
the lower court entered the order of June 1, 1961 dismissing his cause of 
action against all the defendants with prejudice. (JA 28) | 


On July 28, 1961, the appellant noted an appeal "from the Final 
Judgment of this Court entered of record on the 1st day of June, 1961, 
in favor of the defendants and against the plaintiff, dismissing with prej- 
udice the said plaintiff's cause of action against all defendants herein and 


therein.” (JA 120) | 


SUMMARY OF ARGUMENT 
I 


The order dismissing those counts in the complaint which name the 
appellee Hilland as a defendant was entered on March 7, 1959. The notice 
of appeal filed in this case is limited to the order of the lower court dated 
June 1, 1961. Therefore, since the notice of appeal does not specifically 
state that an appeal is being taken from the order of March 7, 1959, this 
Court has no jurisdiction to review that dismissal. 


I 


The lower court has the authority to dismiss any complaint which 
does not comply with the requirements of the Federal Rules requiring that 
statements of a claim be "short and plain," and that averments be|"'simple, 
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concise and direct." The complaint and the amendments thereto are prolix, 
and when the appellant refused to recast his pleadings, the lower court 
properly dismissed the complaint. 


Mm 


Since the appellant has not printed the complaint in his joint appendix, 


as Rule 16(a) of this Court requires, this Court should refuse to review his 


appeal from the action of the lower court dismissing that complaint on the 
ground of prolixity. 


IV 


The lower court properly dismissed those portions of the appellant's 
complaint which named this appellee as a defendant because the conduct 
complained of involved no action by this appellee which was not a proper 
exercise of his function as attorney for the Shroyers. The only charge 
made by the appellant against this appellee is that after the appellant had 
been discharged by the Shroyers because he would not compromise certain 
litigation in which he was representing them, this appellee was retained by 
the Shroyers, and with full knowledge of their difference with the appellant, 
nevertheless proceeded to follow their instructions that the litigation be 
compromised. Such conduct by an attorney, who is simply carrying out 
the wishes of his client, cannot form the basis of a claim against that 
attorney. 


ARGUMENT 
I 


NO APPEAL HAS BEEN NOTED FROM THE ORDER OF MARCH 
7, 1959, DISMISSING COUNTS 8 & 9 OF THE COMPLAINT 
Rule 73(b) of the Federal Rules of Civil Procedure requires that a 
notice of appeal "shall designate the judgment or part thereof appealed 
from." (Emphasis added.) If the appellant desired to appeal from the 
action of the court below on March 7, 1959, when it dismissed those por- 
tions of his complaint which named this appellee as defendant, compliance 
with Rule 73(b) would require that his notice of appeal specify that he is 
appealing from the order of March 7, 1959. | 


| 
The notice of appeal in this case, however, makes it clear that the 
appellant was not taking an appeal from the order of March 7, 1959, for 
that notice is confined to an appeal from the order of June 1, 1961, which 
was the order dismissing his complaint for non-compliance with the 
Federal Rules of Civil Procedure. | 


This is the very procedural point which was ruled on by the Fourth 
Circuit in Gunther v. DuPont, 255 F.2d 710 (C.A. 4 1958). There four 
plaintiffs sued the defendant for various personal injuries and property 
damage sustained by them as the result of the defendant's testing of ex- 
plosives. Two of the plaintiffs sought, among other things, to recover 


for damage to a chicken hatching business which they were conducting. 

On August 12, 1957 the trial court granted the defendant's motion for 
partial summary judgment with respect to this item of damage. There- 
after, the remainder of the case proceeded to trial, anda judgment in 

favor of the defendant was entered on November 12, 1957. On December 
12, 1957, the trial court also denied the plaintiffs' request for an injunction. 
"On December 12, 1957 the plaintiffs filed a notice of appeal from |the judg- 
ment of November 12, 1957; but no reference was made therein to the sum- 
mary judgment of August 12, 1957 or to the judgment of December 12, 1957 
denying the injunction." Id at 713. 
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When the designation of record was filed in the Fourth Circuit, it 
became evident that the appellants were asking the court to review the 


ruling of August 12, 1957, granting the defendant summary judgment on 


the claim for damage to the chicken hatching business. The court refused 


to review this action: 


"[ W]e have no power to do so, The summary judgment was 
rendered on August 12, 1957. The only notice of appeal was 
taken on December 12,1957. ... 


"The difficulty of the plaintiffs is that three judgments were 
entered in the case and only one of them was mentioned in 
the notice of appeal of December 12, 1957. That notice was 
directed specifically to the judgment of November 12, 1957 
which was based on the verdict of the jury denying the plain- 
tiffs' claims for damage to’their real property and to their 
persons; but the notice contained no reference to summary 
judgment of August 12, 1957 or to the judgment denying the 
injunction of December 12, 1957. The first mention of the 
summary judgment in the proceedings looking toward the 
appeal was in the designation of the points of the appeal. . . 
We cannot stretch the language of the notice of appeal so 
as to validate the appeal from the summary judgment. 


"The courts of appeal should be liberal in passing on the 
sufficiency of a notice of appeal taken under Rule 73... . 
[ When it appears that adequate information is given by 
the notice, the appeal should not be dismissed for mistakes 
which do not mislead or prejudice the appellee. [Citations 
omitted.] On the other hand, since the jurisdiction of the 
appellate court is determined by the timeliness and specific 
terms of the notice, it cannot be modified to cover a judg- 
ment not included by any reasonable interpretation. ..." 
Id at 717. 


In a Similar situation, this Court took the same position. Levy v. Levy 
77 U.S. App. D.C. 382 (1943). 


? 


Applying the rule of the Gunther decision to the case at bar, one is 
forced to the conclusion that this Court is without jurisdiction to review 
the action of the lower court on March 7, 1959, when it dismissed those 
portions of the appellant's complaint which sought to set forth causes of 
action against this appellee. If the appellant wished to confer jurisdiction 
upon this Court to review that order, he should have specified in his notice 
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of appeal that he was challenging the "order of March 7, 1959."" Instead, 
the appellant makes it very clear in his notice of appeal that he is attack- 
ing only the order of June 1, 1961. While it is true that a right of appeal 
should not be forfeited on technical grounds, there is no room for the 
operation of such a consideration in this case. This is true because the 
notice of appeal is very specific, and it is limited to the action of the 
court on June 1, 1961. Under the circumstances, this appellee submits 
that this Court is without jurisdiction to review the order of March 7, 

| 
1959. 


I 


DISMISSAL OF THIS SUIT WAS FULLY WARRANTED WHEN 

APPELLANT REFUSED TO REDRAFT HIS PROLIX PLEADINGS 

The Federal Rules of Civil Procedure require that pleadings setting 

forth a claim do so by "a short and plain statement," containing 4verments 
which are "simple, concise and direct." F.R. Civ. P. 8(a) and 8(e)(1). 

This Court has repeatedly held that a complaint which offends Rule 8 must 


be recast in appropriate form on pain of dismissal. 


"When the District Court is presented with a complaint 
which offends the Rule, it should order the pleading to 
be recast in appropriate form, on pain of dismissal." 
Condol v. B, & O. R. Co., 91 U.S. App. D.C. 255, 256 
(1952); McCann v. Clark, 89 U.S. App. D.C. 166 (1951); 
Taylor v. Board of Parole, 90 U.S. App. D.C. 199 (1952). 
The court below took the position that the pleadings filed by the 

appellant did not meet the requirements of Rule 8. (JA 24, 34, 28) It 
gave the appellant two opportunities to correct this situation. (JA 24, 34) 
He did not comply with the directives of the lower court, and the ¢omplaint 
was dismissed, Under the authorities cited above, the lower court un- 
doubtedly had the authority to dismiss the complaint, after giving|an 
opportunity to amend, if that complaint did not comply with Rule 8. The 
only possible ground on which the appellant can question this action is 

| 
the contention that the pleadings did comply with Rule 8. 


8 


Even the most cursory examination of the pleadings will reveal 
that there is no semblance of compliance with the requirement that the 
complaint contains "short and plain statements" couched in language 
which is "simple, concise and direct." For example, the complaint in 


this case is seventeen legal size pages in length, and contains in excess 
of 6,000 words. The first amendment to that complaint, which simply 


picked up where the original complaint left off, added nine pages, and 
over 3,000 more words. A later and overlapping amendment added 
twelve more pages and approximately 4200 more words. It should be 
obvious that the statements of the claims in these pleadings were anything 
but "short and plain." 


Nor were the averments in these pleadings "simple, concise and 
direct.” The following are but a few examples of the prolixity of the 
appellant's pleadings. 


"Raymond O, Shroyer and Mary K. Shroyer, his wife, on to- 
wit, July 1, 1954, entered into a written contract with the 
plaintiff, for him, the said plaintiff, to represent them, the 
said Shroyers, in a suit that had been filed against them in 
the Circuit Court for Montgomery County, Maryland, on to- 
wit, May 25, 1954, which suit contained a charge of illegal 
diversion of funds by the said Raymond O. Shroyer, while 
he was an officer and an employee of the defendant, the 
District Supply, Inc., prior to September, 1953; and the 
said Shroyers, contending that they were innocent of any 
wrongdoings and the charge of illegal diversion of any funds, 
stated to the plaintiff they wanted the case defended most 
aggressively and strongly, and to the bitter end, if neces- 
sary, to clear their name. Especially did the wife, Mary K, 
Shroyer, assert herself most emphatically to that effect." 
(Par. 2 of Count J) 


"Immediately thereafter the defendants Shroyer became very 
much excited, panicky and hysterical, especially the wife, 
Mary K. Shroyer, and on to-wit, September 15, 1956, sent 
this plaintiff a letter, under date of September 12, 1956, 
discharging him, the said plaintiff, from representation of 
them in all of their matters which matters consisted of 
three distinct ones, as the criminal case, the said civil case, 
and matters of the Ray Supply Company (now defunct, since 
February 2, 1955)." (Par. 4 of Count I) 
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"And, the plaintiff, upon the facts laid before him by the 
defendants Shroyer, and others under affidavit, etc., and 
Depositions in more than five or six volumes of more than 
500 pages, had every reason to believe, and did believe at 
that time, the defendants Shroyer could and should recover 
substantial amounts from the District Supply, Inc., and 
others, and that the District Supply could never recover 
anything against the Shroyers, which conclusion is now 
strongly supported by the dismissal of the original case 
in this court on February 11, 1957, for want of evidence 
and the agreement between the said Shroyers and the 
District Supply not to prosecute, according to the Official 
Record." (Para. 5 of Count J) 


"Since the Ray Supply Company had become so financially 
involved, seriously, and its creditors were pressing, the 
plaintiff wrote many letters, documents and papers, in 
and about the affairs of the Ray Supply Company; there 
were numerous telephone calls and interviews in and 
about such matters. Moreover, plaintiff was very suc- 
cessful in holding off and getting the majority of such 
creditors that had not been paid off, or adjustments made 
with, to await the final outcome of the civil suit against 
the Shroyers in Maryland." (Para. 4 of Count I) 


"The said Shroyers continue to be friendly with the said 
Caraways and they visited each other socially, although 
advised by their attorney not to do so, and after the said 
Caraways had threatened to bring suit against the said 
Shroyers for some fraudulent angle involved in the con- 
tract between them." (Para. 3 of Count V) 


"The said Hilland was not present on May 24, 1957, but 
had Ferdinand J. Mack, Esq., from his office represent 
him and the said Shroyers, and others; the court com- 
mented and stated, at that time, that he had fixed that date 
for Mr. Hilland's convenience and indicated he was aston- 
ished to see he was not present." (JA 83) 


It would serve no useful purpose to multiply examples of the verbosity 
of the pleadings which prompted the lower court's action in dismissing the 
complaint. It suffices to say that if these pleadings do not violate Rule 8, 


it would be difficult to imagine any pleadings which would. 


Under the circumstances, this appellee submits that the lower court 


had ample justification for its action in dismissing the complaint. 
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HAVING FAILED TO PRINT IN THE JOINT APPENDIX THE PLEADINGS 
WHICH PROMPTED THE DISMISSAL BELOW, APPELLANT HAS FORFEITED 
HIS RIGHT TO APPELLATE REVIEW OF THAT DISMISSAL. 

Rule 16 of this Court requires that an appellant print in the Joint 
Appendix "the complaint and those portions of the pleadings which are 
relevant to the issues in the case." An examination of the Joint Appendix 
for this appeal will reveal that the appellant has printed only a small 
fragment of the pleadings which he filed below. (See JA 79-86) 


Since the appellant has no more regard for the rules of this Court 
than he had for the rules of the court below, he has placed himself in a 
position where the Court cannot review the major issue in this case with- 
out resort to the original papers on file with this Court. This conduct 
alone would warrant a summary affirmance of this case. 


IV 


AMENDED COUNTS 8 AND 9, INSOFAR AS THEY ARE INTELLIGIBLE AT 

ALL, ALLEGE NO CONDUCT BY THIS APPELLEE WHICH WAS NOT A 

PROPER EXERCISE OF HIS FUNCTION AS ATTORNEY FOR THE SHROYERS. 

The factual allegations of Amended Counts 8 and 9, dismissed by 

the lower court for failure to state a cause of action, will be found, after 
careful analysis of their rambling and verbose language, to relate the 
following story. The Shroyers, whom the appellant was representing in 
certain litigation pending in Maryland, discharged him as their attorney 
in September of 1956. He thereupon withdrew his appearance as attorney 
in that Maryland case, but intervened in the same case for the purpose of 
protecting his interest in a certain escrow fund, which he claimed had 
been assigned to him on account of fees. After the appellant had been 


discharged by the Shroyers, and after he had withdrawn his appearance 
in the Maryland case, this appellee was retained by the Shroyers, and 
proceeded to carry out their instructions that the Maryland case be com- 


promised and that pending criminal charges against Raymond Shroyer be 
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dismissed, The criminal charges were dismissed, and the compromise 
was effected and approved by the Maryland court. 


There is no allegation that this appellee procured the discharge of 
appellant as attorney for the Shroyers, but, on the contrary, it affirmatively 
appears that this discharge had already occurred before this appellee be- 
came involved in the case. 


Apparently the theory on which the appellant based his claims against 
this appellant was that by agreeing to represent the Shroyers after the ap- 
pellant had been discharged, this appellee ipso facto became a member of 
and a participant in an alleged conspiracy pursuant to which the Shroyers 
had discharged the appellant earlier. When the complaint is studied care- 
fully, the conclusion is inescapable that the appellant has taken the posi- 


tion that any attorney who thereafter undertook to represent the Shroyers 


could do so only under penalty of becoming a member of any conspiracy 
in which they were involved. He cited no authority for this proposition 
in his opposition to this appellee's motion to dismiss Counts 8 and 9, nor 
has he cited any authority to that effect in the brief which he has filed 
with this Court. 


It is well settled that a lawyer is not liable to third persons for 
the acts of his client, or for his own acts, if the latter are committed 
by him in the exercise of his proper functions as an attorney and/are 
pertinent to the matter in which he acts as an attorney. See Fletcher v. 
Wheat, 69 App. D.C. 259 (1938); Fletcher v. Booth, 73 App. D.C. 272 (1941). 
See also Anderson v. Canaday, 131 P. 697 (Okla. 1915); Waugh v. Dibbens, 
160 P.589 (Okla. 1917). | 

The complaint concedes that the Shroyers were defendants in an 
equity proceeding in Maryland which sought to impress a constructive 
trust on certain real estate owned by them. Mr. Shroyer was also a 
defendant in a related criminal case in the District of Columbia in which 
he was charged with embezzling the funds which were used to place im- 
provements on this Maryland real estate. Evidently a disagreement 
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existed between the Shroyers on the one hand, and their attorney, the 
appellant, Luther Robinson Maddox, on the other hand, as to whether a 
compromise should be effected or whether both cases should be litigated 
onthe merits. The Shroyers were desirous of settling the case, and the 
appellant refused to entertain any such suggestion, Because of this dif- 
ference of opinion, the Shroyers discharged the appellant, and thereafter 
retained this appellee. This appellee then proceeded to carry out the 
instructions of his client looking toward a compromise of the civil suit 
and a dismissal of the criminal prosecution. It is this conduct, and this 
conduct alone, which forms the basis of the asserted claim against this 
appellee. Obviously, the lower court acted properly in dismissing a 
complaint which set forth no conduct on the part of the defendant therein 
other than such as he might properly take as an attorney acting in the 
best interests of his clients. It is evident from a reading of the com- 
plaint that any attorney who succeeded the appellant as attorney for the 


Shroyers and who proceeded to carry out their instructions looking toward 


a compromise of the case would have been pestered by the same vexatious 
litigation to which this appellee has been subjected for the last four years. 


An additional reason in support of the lower court's action in dis- 
missing Count 9 of the complaint is that an injunction is sought on facts 
which affirmatively demonstrate that the appellant had a plain and ade- 
quate remedy at law. 


CONC LUSION 


Either this appeal should be dismissed, or the action of the lower 
court should be affirmed. 


Respectfully submitted, 


JAMES E. HOGAN 
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QUESTION PRESENTED 


In appellee's judgment the dispositive question in 
this appeal is whether or not the dismissal with prejudice | 
of this action by the court below should be affirmed. 


COUNTER STATEMENT OF CASE 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I. The Dismissal of the Case ed the Court Below 
Was Proper . 


Il. The Court Did Not Abuse Its Discretion When It 
Set Aside a Default Against Appellee Elmer L. 
Young, Who Was Also an Officer of the SETDOrEe 
Appellee, District Supply, Inc. a 


The Court Did Not Abuse Its Discretion When It 
Refused to Transfer this Case to Baltimore, 
Maryland for Trial. This Alleged Error is 
Plainly Frivolous F ‘ ‘ F 


The Court Did Not Abuse Its Discretion When It 
Passed an Order Refusing Appellant Leave to 
Add Two Attorneys of Record as Defendants 
Under a Libel and Slander Charge 


CONCLUSION 
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COUNTER STATEMENT OF CASE 


The long history of this case actually commences with a suit in 
equity, referred to by appellant in his Statement of the Case as equity suit 
number 17356, which was filed in the Circuit Court of Montgomery County, 
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Maryland in 1954 by Appellee, District Supply Inc., against appellees 
Raymond O. and Mary Shroyer. In that suit District Supply sought to 
impress real estate owned by the Shroyers with a resulting trust lien 
because of moneys allegedly embezzled from appellee District Supply by 
Raymond O. Shroyer, while employed with the District Supply, traceable 
to Shroyer's newly constructed home in Montgomery County, Maryland. 
Subsequently, appellant became attorney of record for the Shroyers. 
After several years of litigation appellant was discharged by the Shroyers 
and thereafter he intervened in the equity action alleging an irrevocable 
power of attorney from the Shroyers to him, which allegedly gave him 
title to funds held in escrow by a title company for the payment of his 
legal fees which far exceeded the amount held in escrow. Thereafter 

the Shroyers, through their new counsel, Arthur J. Hilland, Esq., entered 
into a settlement with District Supply, Inc. Appellant objected to the right 
to settle, so District Supply and the Shroyers then filed a petition request- 
ing the Montgomery County Court to approve the terms of the settlement. 
From an opinion and final order and decree dated August 6th, 1959, 
awarding District Supply, Inc. $11,500 and costs in accordance with the 
settlement agreement, appellant appealed to the Maryland Court of Ap- 


peals. That Court affirmed the settlement decree, Maddox v. District 
Supply, Inc., 222 Md. 31, 158 A.2d 650. Appellant then petitioned the 
Supreme Court of the United States for certiorari. Certiorari was denied, 
Maddox v. District Supply, Inc., 364 U.S. 870, 5 L.ed. 93, 81 S.Ct. 114. 

He then filed a petition for reconsideration to the Supreme Court. It was 
denied, Maddox v. District Supply, Inc., 364 U.S. 917, 5 L.ed. 230, 81 
S.ct. 270. 


While the equity action was pending in Montgomery County, Mary- 
land, appellant instituted this action alleging that the 14 named defendants 
conspired to discharge him as attorney for the Shroyers and to defraud 
and cheat him out of a fee for his representation of the Shroyers. Appel- 
lant was unable to serve process upon defendants Raymond O. and Mary 
Shroyer, the Fidelity Investment and Title Company, Inc. of Silver Spring, 
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Maryland, James C. Christopher, Esq., a member of the Maryland Bar, 
and the Reverend Owen E. Osborne of Hyattsville, Maryland, so he filed 
another suit and served them in the United States District Court in 
Baltimore, Maryland. He named as an additional defendant in that action 
B. Archie Meatyard, Esq., the attorney for District Supply, Inc. in equity 
No. 17356. The case was tried in Baltimore in June of 1961 and a ver- 
dict was rendered in favor of all defendants. That matter is now jon 
appeal before the U. S. Court of Appeals for the Fourth Circuit. 


On February 13, 1959, Judge McGuire (subsequently noting of 
record that this particular case was one of the cases that was causing 
Court congestion in the District of Columbia (J.A. 23)), ordered this 
case set for trial on April 15, 1959 (J.A. 7). Thereafter the record shows, 
as evidenced by the docket entries (only about 100 of the 276 entries appear 
in the joint appendix (J.A. 1-6)) (J.A. 126), that appellant urged that he 
needed additional time for discovery and thus the case was never' tried as 
ordered. The docket entries demonstrate that as of April of 1961 this 
cause had not been certified ready for trial pursuant to the rules lof the 
court below, despite the fact that appellant had accomplished 17 deposi- 
tions (which included those of 11 lawyers who represented various parties 
to this litigation), and had served innumerable interrogatories upon the 
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parties (see docket entries J.A. 1-6). Two years and one month later, 


this matter again came to the attention of Judge McGuire. The court, 

after looking at the voluminous record before it, ordered that appellant's 
complaint should comply with the Federal Rules of Civil Procedure and 
accordingly ordered appellant to redraft his 18 page amended complaint 

by May 16, 1961. The court further ordered, after observing of record 
that this action had been pending on the docket for four years, that the 

case be set for pretrial on May 16, 1961 and for trial on June 1, 1961 

(J.A. 12-14). The court then signed an order which stated that this action 
would be dismissed with prejudice unless appellant redrafted his|complaint 
(J.A. 24). 
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On May 16, 1961, appellant reported for pretrial as ordered. He 
had done nothing, however, to revise his complaint in accordance with the 
court's order. Thereupon the pretrial examiner referred the matter to 
Judge McGuire (J.A. 14). Appellant offered no reason for his failure to 
comply with the order of the court. The court, however, gave appellant 
another opportunity to comply therewith and appellant was given ten days 
within which to amend the complaint in accordance with the Federal Rules 
of Civil Procedure, otherwise the case would be dismissed with prejudice 
(J.A. 17). The intent and import of Judge McGuire's ruling was repeated 
and made crystal clear to appellant (J.A. 20). The court then signed a 
second order in accordance with prior rulings (J.A. 34). 


On June 1, 1961, Judge McGuire signed an order dismissing this 
case with prejudice (J.A. 28). 


It was noted from appellant's pretrial statement on May 15, 1961, 
that appellant had taken a default against appellee Elmer L. Young on 
May 3, 1958. A motion to set aside the default was promptly filed on 
May 16, 1961, with points and authorities and affidavit in support thereof 
(J.A. 121-123). In the affidavit, appellee Young's counsel stated that he 


prepared and filed an answer on behalf of the defendants District Supply, 
Inc., Charles Visek, Stanley Visek, Frank Porreca and Samuel J. Smith 
and Elmer L. Young on April, 25, 1958; that by inadvertence, or clerical 


error, the name Elmer L. Young was omitted from the caption of the 
answer; that from that day on he had appeared as counsel of record for 
appellee Young and had, in fact, filed pleadings on his behalf on numerous 
occasions in this action (see J.A. 67, Answers to Interrogatories, dated 
Sept. 18, 1958, filed on behalf of Young), that he had been in personal and 
telephonic contact with appellant on numerous occasions since May 7th of 
1958; that appellant had never informed him of the fact that he had caused 
a default judgment to be entered (J.A. 123). After consideration of the 
motion, the points and authorities, and affidavit in support thereof and 


appellant's opposition thereto, Judge McGuire signed an order vacating 
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the default and ordered that Young's verified answer may be filed 
with (J.A. 26-27). 


In October 1958 appellant moved the court below for leave to file a 
supplemental complaint for the purpose of adding a 10th and 11th count to 
his 18 page amended complaint charging attorneys Ferdinand Mack and 
William J. Donnelly, Jr., with defamation for statements made by 
Donnelly and Mack during a hearing in open court before Judge Curran 
(J.A. 97), which motion after argument was denied by Judge Pine (J.A. 
113). Thereafter, on June 13, 1959, appellant filed civil action Na. 
1654-59 in the U. S. District Court for the District of Columbia, naming 
Messrs. Mack, Donnelly, Hilland and Galiher as defendants, charging a 
conspiracy to defame him and a separate count for defamation. This 
complaint is before the court as an Exhibit to a motion filed by appellee 
Hilland to dismiss. Appellant cannot deny that the action for defamation 
was dismissed long ago by Judge Holtzoff. | 


| 
Appellant filed a motion in court below to consolidate this action 
with the suit pending in the U. S. District Court, Baltimore, Maryland, or 
alternatively to transfer this case to Baltimore for trial, or, again in the 
alternative, to hold this action in abeyance until the case in Baltimore 
had been disposed of (J.A. 24) (transcript of hearing of motion appears 
at J.A. 8-11). At the hearing on the motion appellant informed the court 
that the Baltimore Federal Court refused to transfer that action to the 
District Court of Columbia, and accordingly he desired to transfer this 
case to Baltimore. Appellant further informed the Court that the |case 
pending in Baltimore was set for trial 'next Monday" and would take 60 


days to try (J.A. 7). After consideration of the motion, the Court denied 


appellant's motion and alternatives. 


6 
SUMMARY OF ARGUMENT 


The dismissal of this case was justified since appellant failed to 
redraft and amend his defective and verbose complaint as ordered. His 
failure to comply with two orders of the court below was wilful and in- 


excusable. The Court therefore very properly dismissed the action. 


Appellant has advanced nothing in his brief to show an abuse of 
discretion by the court below when it set aside a default against the 
appellee Elmer L. Young, who was an officer of the corporate appellee, 
District Supply, Inc., at the time this action was instituted. The court 
had jurisdiction to set ‘aside the default, despite the fact that the default 


was not discovered until more than three years after it was entered. 


The other alleged errors about which appellant complains are either 


frivolous or moot. 


ARGUMENT 
I. 
THE DISMISSAL OF THE CASE BY THE COURT BELOW WAS PROPER 


The record conclusively demonstrates that appellant made no effort 
to comply with the orders of Judge McGuire. The court, at a hearing on 
certain of appellant's motions, saw before it a case which had a most 
voluminous record and a long and involved court history and yet was not 
ready for trial because appellant "needed" and desired more discovery. 
The court observed that the record before it consisted of a startling mass 
of verbosity which offended every rule of pleading and discovery. Judge 
McGuire saw, as this court will see, that all defendants to the action and 
their counsel had been subjected to the worst kind of harassment and 


abuse by appellant. Perhaps the court recalled the case of Maddox v. 
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Wright, et al., reported at 11 FRD 170, wherein Judge Keech severely 
criticized appellant for abuse of the Federal Rules of Civil Procedure in 
that case. The court, realizing that cases in the posture as this one, are 
detrimental to the proper administration of justice, ordered the case 
promptly set for trial. Further realizing that the record before it would 
present an intolerable burden to a trial judge and to the attorneys of 
record, the court sua sponte ordered appellant to redraft his complaint 
in accordance with Rule 8 of the Federal Rules of Civil Procedure. 
Clearly, the ruling of the court was reasonable and proper. (Appellant 
has seen fit not to place the amended complaint in the joint appendix but 


an example of appellant's verbosity is the 9th count to the amended com- 
plaint naming Arthur Hilland, Esq., as a defendant, J.A. 79-86.) Appel- 
lant then, particularly as a member of the bar, had the duty and obligation 


to comply with the ruling of the court. He failed to do so. 


The decision of this court in McCann v. Clark, 89 U.S. App, D.C. 
166, 191 F.2d 476, applies here. In language that is applicable in all 


respects to this case, this court stated: 
| 


: This was also an action in which Maddox alleged a conspiracy ageing certain 
defendants to cheat and defraud him out of an attorney's fee. He also filed a libel 
and slander suit against Edward Marthill, Esq., the attorney of record for the 


defendants for certain statements made by the attorney in the record. | 


The case came before Judge Keech on one of Maddox's motions to enter judg- 
ment by default on an alleged failure of certain of the defendants to answer inter- 
rogatories. In ruling on the motion, Judge Keech stated: 


"A reading of all of the interrogatories propounded by plaintiff to the three 
defendants makes it clear the plaintiff herein is not attempting to compel 
a legitimate disclosure of relevant facts or facts which may lead to rele- 
vant facts, but is seeking to harass, embarrass and annoy the defendants 
and to promote further litigation. In fact, plaintiff has used the answers 
to certain interrogatories and a copy of a letter attached to one of the 
answers as the basis of six counts of his amended complaint in which he 
charges the defendant with libel and slander." | 


Judge Keech's criticism of Maddox was entirely warranted. It apparently had 
no effect upon appellant, however, because his abuse of judicial process here is 


much more serious and flagrant. | 
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"The pleading in the case before us does not contain a short 
and plain statement of the claim and its averments are 
neither simple, concise nor direct. It is so flagrantly 
violative of Rule 8 that it should have been dismissed on 
that ground if on no other.” 


And again this court stated in Condol v. B. & O. R. Company, 91 
U.S. App. D.C. 255, 199 F.2d 400: 


"Pretrial procedure may produce an order which simplifies 
the situation, but a pretrial order is not a substitute for 
compliance with the rules requirements. When the District 
Court is presented with a complaint which offends the rule 


it should order the pleading to be recast in appropriate form 
on pain of dismissal." (emphasis supplied) 


The court below acted in accordance with McCann and Condol. 
Clearly, the court had the prerogative, if not the duty, to rule as it did. 
Accordingly, the dismissal of this cause should be affirmed. 


Il. 


THE COURT DID NOT ABUSE ITS DISCRETION WHEN IT SET ASIDE 

A DEFAULT AGAINST APPELLEE ELMER L. YOUNG, WHO WAS 

ALSO AN OFFICER OF THE CORPORATE APPELLEE, DISTRICT 

SUPPLY, INC. 

When appellant's pretrial statement was read on May 15, 1961, it 
was noted therein that appellant had taken a default against appellee Young. 
On May 16, 1961, Young filed a motion to set aside the default with points 
and authorities and an affidavit in support thereof. In the affidavit, 
Young's counsel, Richard W. Galiher, stated that he had been counsel for 
the defendant District Supply, Inc., and persons connected with the com- 
pany, when a complaint was first filed against District Supply and Charles 
Visek by appellant; that thereafter an amended complaint was filed on 
October 5, 1957, adding counts 7 and 8 to the complaint, whereby Stanley 
Visek, Frank Porreca and £lmer L. Young, who were directors of Dis- 
trict Supply, Inc. and against Samuel J. Smith, formerly an accountant for 
District Supply, Inc., were named as additional defendants. Counsel stated 
that he prepared an answer on behalf of all of the defendants named in 
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| 
counts 7 and 8 of the amended complaint but by oversight or clerical 
error the name of Elmer L. Young was omitted from the caption) of the 
answer, and that from the time that he filed the answer until the time he 
received the pretrial statement of appellant on May 15, 1961, he had 
appeared in this case on numerous occasions on behalf of the defendant 
Elmer L. Young. As a matter of fact, as early as May of 1958, the 
record will reflect that he filed certain objections to interrogatories 
propounded to Young. 


Surprising as it may seem, appellant never did mention to counsel 
that he had taken the default against Young, even though appellant knew 
that Mr. Galiher represented District Supply, Inc. and its officers, prior 
to and subsequent to the filing of the original and amended complaint. 


A motion to set aside the default was filed pursuant to Rules 55(C) 
and 60 (B) of the Federal Rules of Civil Procedure. Alternatively, it was 
requested that an amendment to the answer filed on behalf of the defend- 
ants be permitted so as to add the name of defendant Elmer L. Young to 
the caption thereof. 


A motion to set aside a judgment by default is, of course, a) matter 
of discretion for this court, and the court in the exercise of that discretion 
is guided by the principle that default judgments are not favored in the 
law. Bridoux v. Eastern Airlines, 93 U.S. App. D.C. 369, 214 F.2d 207, 
cert. denied, 75 S.Ct. 33, 348 U.S. 821, 99 L.ed. 647. The court below, 
after reading the motion, the affidavit of counsel and opposition thereto 


and realizing that a gross miscarriage of justice would result if the 
default was permitted to stand, set the default aside. | 


Appellant alleges, but has advanced nothing in his brief to show, 
an abuse of discretion by the court. His position seems to be that the 
court did not have the jurisdiction to set aside the default here because 
of the one year time limitation contained in Rule 60(B). Appellant is 
clearly wrong in this regard. 


Rule 55 (C) states: 


"Setting aside default. For good cause shown the court may 

satisfy the entry of default and, if a judgment by default has 

been entered, may likewise set it aside in accordance with 

Rule 60B." 

Rule 60 B lists six reasons for which a court may relieve a party 
from a final judgment.’ 1) Mistake, inadvertence, surprise, or inexcus- 
able neglect; 2) Newly discovered evidence; 3) Fraud; 4) Where the judgment 
is void; 5) The judgment has been satisfied or released; or for 6) "Any other 
reason justifying release from the operation of the judgment." The Rule 
further says that the 

"Motion shall be made within a reasonable time_and for 

reasons 1, 2 and 3 not more than one year after the judg- 

ment order or proceeding was entered or taken." 

If the court below acted in accordance with the 6th listed reason 
which permits a court'to set aside a judgment for "any other reason," 
clearly then, the one year limitation would not apply because only the first 
three reasons are subject thereto. Here the court below did have sufficient 
reason to justify release from the operation of the judgment and that was to 
prevent a gross miscarriage of justice against appellee Young. 


Appellee Young's motion, however, was brought under Rule 55 C 
and no time limitation applied. Rule 55 C states that a default may be set 
aside in accordance with Rule 60 B and Rule 60 B says that "the motion 
shall be made within a reasonable time.” The motion was made within a 
reasonable time here inasmuch as it was filed one day after discovery of 
the default. Williams v. Capital Transit Co., 94 U.S. App. D.C. 21, 215 
F.2d 487. 


An often cited case is Elias v. Petucci, et al., 13 FRD 13, decided 
May 28, 1952. Judge Welsh, in setting aside a default judgment where the 
motion to set aside was filed more than a year after its entry, stated: 
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"Plaintiff's counsel contends, however, that the motion to set 
aside the default has come too late, since Rule 60 B forbids 
the granting of such motion if filed more than one year after 
the entry of the default. The contention, we think, is not sus- 
tainable for two reasons. In the first place, the one year | 
limitation in Rule 60 B is applicable only to motions to set) 
aside judgments and not default. Rule 55 C, under which the 
instant motion was filed, treats a default and a judgment as 
two separate and distinct items and in discussing the setting 
aside of default places no time limitation on the filing of 
same as does Rule 60 B in discussing the setting aside of 
judgments. * * *" 


Moore's Federal Practice, Vol. 6, at page 1827, states: 


| 

"Rule 55 C properly makes a distinction between relief from 
a default, which involves an interlocutory matter, and relief 
from a judgment by default which involves final judicial 
action. 


"Under sub-division (C) the court is authorized to set aside 
an entry of default for "good cause shown"; and to set aside 
a judgment by default, if one has been entered in accordante 
with rule 60 B. 


"Since the entry of default is largely a formal matter, if the 
defendants are actually in default they should apply to the 
trial court for relief on a showing of good cause, even 
though a formal entry has not been made. Although defend 
ant is in default, and an entry thereof has beer made, the 
entry is only an interlocutory act looking toward the subse 
quent entry of a final judgment by default. Rule 60 B is 
properly confined to relief from a final judgment, and its 
time limits do not, therefore restrict the power of a court! 
in granting relief from a default. Thus while the time, which 
the defendant has allowed to elapse between his default and 
his motion to set aside the default is properly a factor to eg 
considered, where good cause is shown, such as mistake, 
court may set aside the default on a motion made more than 
one year after the entry of default, although the court couk 
not set aside a default judgment because of a mistake on a) 

motion made more than one year after the entry of default 

This distinction between a default, which involves enios 

tory action, and a judgment by default, which represents | 

final judicial action is sound. In the interest of finality, Rule 

60 B provides that a motion for relief from a final judgment 

must be made within 'a reasonable time' and for certain | 

reasons not more than one year after the entry of the judg+ 
ment; but since finality is not involved in relation to a default 
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there is no set time limitation upon the motion for relief. 

A party then must show due diligence in seeking to open 

default or a default judgment, and, in relation to the default 

judgment is subject to certain maximum time periods of 

Rule 60 B." 

There is no question but that the default against Young in this case 
was interlocutory. It was entered solely because of his failure to enter 
an appearance and defend within the 20 day prescribed period after 
service of process upon him. The damages sought by appellant are un- 
liquidated, and accordingly are subject to proof. And, as aptly stated by 
the Court in the case of Anderson v. Gallman, D.C. Mun. App., 99 A.2d 
560, at page 561 of the opinion: 

"From the early days of the common law it was the practice 

"if the defendant makes default by nil dicit, judgment is im- 

mediately given in debt, or in all cases where the thing de- 

manded is certain; but where the matter sued for consists 

in damages, a judgment interlocutory is given; after which 

a writ of inquiry goes to ascertain the damages, and then 

the judgment follows.’ Hawkins v. Cook, 2 T.W.ms. 556, as 

quoted in Thomson v. Woolster, 114 US 104, 5 S.Ct. 778, 

791, 29 L.Ed. 105. * * *" 

Applying the foregoing principles here, it is clear that the court 
below acted upon an interlocutory matter under Rule 55 C and therefore 
only ‘good cause" need be shown in order to set the default aside. The 
court therefore was not presented with a problem involving a final judg- 
ment under Rule 60 B. But assuming arguendo that the court below could 
only have acted upon the motion to set aside the default against Young 
under Rule 60 B, then appellant's contention, that the court did not have 
jurisdiction to set aside the defaults still does not hold water because 
"the ‘other reason’ clause of Rule 60 B * * * enables a court to vacate a 
judgment whenever such action is proper to accomplish justice.” 
Bridoux, supra, Klapprott v. U. S., 335 U.S. 601, 69 S.Ct. 384, 93 L.ed. 


266, and also see Williams, supra. 


A court, in an instance such as this, could probably take into con- 
sideration the fact that if the other defendants here, and particularly the 
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corporate appellee of which Young was General Manager and its officers, 
were absolved from appellant's baseless charges and the default'was not 
set aside, then Young would be required to submit to an inquisition on 
damages. Such a result, under the circumstances of this particular case, 
would have created a gross injustice. Surely, there can be no doubt that 
the court below could have acted under the "other reason" clause of Rule 


60 B in order to prevent such an absurd and unfair consequence. ' 


Appellant's contention that the court below lacked jurisdiction when 
it set aside the default against appellee Young is plainly without merit. 
The court was acting within its discretion when it decided the matter. 


A default should not have been taken against the defendant Young /and, 
accordingly, its ruling should not be disturbed. 


I. 


THE COURT DID NOT ABUSE ITS DISCRETION WHEN IT REFUSED 
TO TRANSFER THIS CASE TO BALTIMORE, MARYLAND FOR 
TRIAL. THIS ALLEGED ERROR IS PLAINLY FRIVOLOUS. 


Appellant's assertion that there was an abuse of discretion |by the 
trial judge when it refused to transfer this case to Baltimore is so 
patently frivolous and unmeritorious that appellees do not feel that itis 
necessary to reply thereto. 


Iv. 


THE COURT DID NOT ABUSE ITS DISCRETION WHEN IT PASSED 
AN ORDER REFUSING APPELLANT LEAVE TO ADD TWO 
ATTORNEYS OF RECORD AS DEFENDANTS UNDER A LIBEL 
AND SLANDER CHARGE. 


This alleged error is so plainly without merit and frivolous that it 


needs no reply from appellees. This point is also moot inasmuch|as 


| 
| 
: For discussion of recommended procedure of noting a default where alleged 
liability of defendants is joint as alleged here, see Moore's Federal Practice, 
Vol. 6, page 1819, Sec. 55.06, entitled "Default judgment where there are beveral 
defendants." | 


| 
| 


14 


appellant did file a libel and slander suit against Ferdinand J. Mack, 
William J. Donnelly, Jr., Arthur Hilland and Richard W. Galiher in 
Civil Action No. 1654-59 in the U. S. District Court for the District of 
Columbia which was later dismissed by Judge Alexander Holtzoff. That 
civil action was filed by appellant after Judge Pine denied appellant's 
motion to add Messrs. Donnelly and Mack as defendants to this action. 


CONCLUSION 


There has been'no error or abuse of discretion shown by appellant 
in connection with the ruling of the court below in dismissing this case. 
That order should be laffirmed. The numerous errors alleged herein 
are without merit, plainly frivolous or concern moot questions. Further, 
the record of this case and appellant's brief demonstrate that appellant 
is plainly abusing the judicial process. 

Respectfully submitted, 
RICHARD W. GALIHER 


WILLIAM J. DONNELLY, JR. 
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discretion in dismissing the amended complaint filed by the appellant 
upon his refusal to amend said complaint so as to conform to Rule 8(a) (2) 
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ment of the claim showing that the pleader is entitled to relief * * *; 


and 8(e)(1), "Each averment of a pleading shall be simple, concise and 


direct * * *", and his failure to otherwise get his pleadings in order. 


COUNTER-STATEMENT OF CASE 


SUMMARY OF ARGUMENT 


ARGUMENT 


CONCLUSION 


TABLE OF CASES 


Patrick v. Beasley, 15 F.R.D. 


Condol v. B. &O. R. Co., 91 U.S. App. D.C. 255, 256 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,610 


LUTHER ROBINSON MADDOX, 


Appellant, 
Vv. 


(1) RAYMOND O. SHROYER, (2) MARY K. SHROYER, his 
Wife; (3) JAMES LEWEY CARAWAY: (4) CELIA M. CARA- 
WAY; (5) DISTRICT SUPPLY, INC.; (6) CHARLES VISEK, 
Its President; (7) FIDELITY INVESTMENT & TITLE CO., 
INC.; (8) JAMES C. CHRISTOPHER, Its Secretary; (9) 

OWEN E. OSBORNE: (10) STANLEY VISEK; (11) FRANK 
GEORGE PORRECA; (12) ELMER L. YOUNG; (13) SAMUEL 
J. SMITH; (14) ARTHUR J. HILLAND, 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF OF APPELLEE JAMES LEWEY CARAWAY 


COUNTER-STATEMENT OF CASE 


Insight can be gained into the true nature of this total controversy 
by carefully analyzing the statements made by the appellant on pages 3 
and 4 of his brief: 
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"Thereafter, about August 1954, Appellant was engaged 
by Raymond O. Shroyer to look after his interests and defend 
him in whatever action might be taken against him in the 
criminal court or otherwise here in the District. Mrs. 
Shroyer guaranteed that written contract for employment, 
for Appellant's fees, provided for therein and by that con- 
tract's provisions Appellant was given full power and 
authority to conduct the defense of Shroyer in any way his 
judgment might dictate, in any court or courts to which his 
judgment might dictate or deem the defense should be pur- 
sued, in order to clear their names and show that Raymond O. 
Shroyer had never embezzled one dime, as he had contended 
to Appellant, and that the built-up charge by the District Sup- 
ply was done for revenge by and through its President, Appel- 
lee Charles Visek. Shroyer had left the District Supply about 
August 1953 and started his own business, known as the Ray 
Supply Company, dealing in buying and selling janitors sup- 
plies, and that Company was a strong competitor of the said 
District Supply. 


"The District Supply was charged by the Shroyers as 
having spread around through its Officers and agents and 
others, that he had embezzled funds of the District Supply 
and it soon reached his creditors, who began to press him 
quite hard and he then employed Appellant, under written 
contract, to represent the Ray Supply Company in an effort 
to have his creditors hold off until the Equity Suit at Rock- 
ville (No. 17,356) might be settled.” 


There is no citation from the joint appendix to support these state- 
ments, but it can be seen from this the matter of the litigation in the 
Court below arose from the controversy between the Appellant and his 
own client, Raymond O. Shroyer. This dispute occurred when the client 
no longer thought he should defend the criminal action brought against 


him, but that he should try to resolve that matter with those who were 


charging him with embezzlement, with his own conscience by consulting 
his minister, Owen E. Osborne, and with others with whom he had busi- 
ness dealings. Because the client chose to work his problems out in his 
own way, the Appellant sued everyone he could ascertain had any asso- 
ciation, no matter how remotely, with Raymond O. Shroyer, alleging that 
these persons had all conspired to cause a breach of contract between 
Appellant and his client. This included the minister who undertook to 
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spiritually advise Raymond O. Shroyer, and although service was 
quashed as to him, he having been served in the State of Maryland where 
he resides, Appellant took his deposition and endeavored to pry into | 
matters privileged between a minister and one consulting him as a 
spiritual adviser. (J.A. 115, 116) 


Appellant attempted to make the allegations of conspiracy against 


all the persons named as defendants in a seventeen page complaint. |On 
October 15, 1957, the Appellant-plaintiff amended his complaint, this 
amended complaint being even longer than the original complaint and the 
same was attacked for its flagrant violation of Rule 8 (a) (2) and 8 (e) (1) 
of the Federal Rules of Civil Procedure. The motion to strike this 
amended complaint was denied for reasons which are indicated by the 
Court below by the transcript of certain proceedings but not made a part 
of the joint appendix. (J.A. 118) 


Attention is called to the fact that this action was filed by the Appel- 
lant in the Court below on May 18, 1957, naming nine defendants. Of these 
nine defendants six were residents of other jurisdictions and were ndt to 
be found in the District of Columbia. Notwithstanding this, the Appellant 
proceeded to have process served upon the defendants outside the District 
of Columbia. On motions to quash filed by these defendants, the Appellant 
strongly contended the service was valid. Of course, such service was 
quashed. One such person who had been so served with process was 
Celia M. Caraway, wife of the Appellee, James Lewey Caraway. 


For over four years after this action was filed by the Appellant- 
plaintiff, he proceeded by every device and method under the rules of 
discovery to compile one of the most confusing and voluminous records 
in the United States District Court for the District of Columbia (the 
record). By April, 1961, the Appellant had taken the deposition of every 
attorney that represented the numerous defendants in addition to taking 
the depositions of all the defendants, and others. He had sued several 
of the attorneys, all reputable members of this bar, who represented the 
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defendants. He had filed an action in the United States District Court 
for the District of Maryland, presenting the same allegations of con- 
spiracy to that Court, and he moved the Court below to transfer this case 
to that District to be tried along with that action, and such motion was 
denied. (J.A. 24) By May 16, 1961, the trial in Baltimore, Maryland, 
had been completed. On May 16, 1961, the Court below, on a pre-trial 
hearing, considered the Appellant's complaint in light of the total record 
that he had before him in the case, and in view of the proceedings had in 
the United States District Court for the District of Maryland, and within 
his sound discretion, ordered the plaintiff on May 25, 1961, to amend his 
complaint to conform to Rule 8 (a) (2) and 8 (e) (1) of the Federal Rules of 
Civil Procedure in light of the circumstances that existed at that time. 
(J.A. 14-20) The Appellant refused to comply with the order of the 
Court, and the cause was dismissed on June 1, 1961. (J.A. 28) 


SUMMARY OF ARGUMENT 


On May 16,'1961, the Court below considered the plaintiff's com- 
plaint in the light of the four year history of the case in the United States 
District Court for the District of Columbia. The Court weighed the con- 
tents of the complaint against all the pleadings, results of discovery and 
the results of certain litigation in the United States District Court for 
the District of Maryland and concluded within eben discretion that 
the complaint should be amended to conform to Rule 8 (a) (2) and 8 (e) (1) 
of the Federal Rules of Civil Procedure. The plaintiff was ordered on 
May 25, 1961, to file an amended complaint. He failed to do so and the 
case was properly dismissed. In view of the Court's dismissal of the 


complaint, a matter which rested in its sound discretion, all of the other 


points raised by the Appellant in this appeal are irrelevant. 


5 
ARGUMENT 


By order of the Court below dated April 18, 1961, the Appellant 
was ditected to file an amended complaint to conform with the Federal 
Rules of Civil Procedure within 30 days. (J.A. 24-25) This he did not 
do. On May 25, 1961, the Court below ordered the plaintiff to file an 
amended complaint to conform to the spirit and letter of the Federal 
Rules of Civil Procedure within ten days from May 16, 1961, or the: 


action was to be dismissed. (J.A. 28) | 


The Appellant does not, of course, challenge the power of the Court 


to order the filing of an amended complaint to conform with the require- 
ments of the Federal Rules of Civil Procedure nor the power nor the 


right to dismiss the action for failure to comply with such an order, His 


sole argument is the Court abused its discretion in doing so. 


The Court could only have abused its discretion if the complaint in 
fact did not offend the spirit and letter of Rule 8 (a) (2) and 8 (e) (1) of the 
Federal Rules of Civil Procedure. Therefore, the heart of the Appel- 
lant's burden is to convince this Court that the complaint was not so 
offensive to the meaning of the Rule that he should have been required to 
amend the same. It is submitted that the only way this matter could be 
properly presented to the Court would be for the Appellant to have in- 
cluded the complaint in the Appendix and in his argument to have démon- 
strated how the Court below had abused its discretion, and why his com- 
plaint was a proper one. It is not believed the Appellant could ask this 
Court to decide if the Court below abused its discretion concerning) the 
adequacy of the pleading if that pleading is not made a part of the appen- 
dix and its merits presented now to this Court by the Appellant's brief. 
But, the Appellant has asked this Court to determine the Court below 
abused its discretion without demonstrating or even attempting to 
demonstrate the adequacy of complaint in satisfying the pertinent rules. 


The Appellant's complaint was dismissed under the following 
| 


circumstances. On April 11, 1961 (J.A. 24), the Court considered the 
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complaint in light of the four year history of the case, and as a result, 
by order of April 18, 1961, ordered the filing of an amended complaint. 
When counsel for the parties were again before the Court on May 16, 
1961, the amended complaint had not been filed as ordered (J.A. 14-20), 
and in addition the Court had opportunity to make certain observations 
concerning disposition of a case involving a number of the same parties 
named as defendants in this case that had been brought by the Appellant 
in the United States District Court for the District of Maryland. Again, 
reviewing the complaint in light of the record and all the circumstances 
which the Court was familiar with, the plaintiff was ordered to file his 
amended complaint as heretofore stated. He refused to do this. Study 
of the transcript of the pre-trial hearing which occurred on May 16, 
1961, will clearly indicate that in the lengthy colloquy between the Court 
and the Appellant, the Appellant at no time attempted to answer the 
attack on the complaint. (J.A. 14-20) It is respectfully urged that the 
Court did not abuse its discretion in the aforestated orders and in truth 
ana in fact would have been lax in applying its discretion had the afore- 


mentioned orders not been made and entered. 


In a Similar case filed in the Southern District of New York, 


Patrick v. Beasley, 15 F.R.D. 204, which the Court construed in essence 


an action for payment for professional services, the complaint was 
thought by the Court to be so involved and allege such an entanglement 
between the defendants and plaintiff that it violated the requirements of 
Rule 8 (a) (2) of the Federal Rules of Civil Procedure ''* * * a short and 
plain statement of the claim showing that the pleader is entitled to 
relief * * *"; and 8 (e) (1), ''Each averment of a pleading shall be simple, 
concise and direct * * *". 


On page 205 we find this language: 


"A simple cause for professional services rendered by 
plaintiff should not become entangled with an involved action 
concerning a joint venture between the defendant and the 
third party defendant or matters entirely unrelated to the 
claim of the plaintiff.” 
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This Court has recognized how vital it is that the trial Court be 


allowed to require the filing of a complaint that fulfills the requirements 
of Rule 8 (a) (2) and 8 (e) (1), F.R.C.P. 


In Condol v. B. & O. R. Co., 91 U.S. App. D.C. 255, 256, the prin- 
ciple was outlined thusly: 
| 
"When the District Court is presented with a complaint which 

offends the Rule (F.R.C.P. 8 (a) (2) and 8 (e) (1)), it should 


order the pleading to be recast in appropriate form, on pain 
of dismissal." 


The Court, having exercised very sound discretion in dismissing 
the Appellant's cause for refusal to file a proper pleading, it follows that 
all other matters complained about by Appellant in his brief are 


immaterial. 


CONCLUSION 


The Court below carefully examined the complaint of the Appellant- 
plaintiff and weighed it in light of the history of the case, the record and 
all matters before it, and exercised sound discretion in dismissing the 
complaint upon plaintiff's refusal to amend the same as ordered. This 
being the case, all other matters alleged to be error by the Court below 


are immaterial. 
Respectfully submitted, 
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